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This book is dedicated to the memory of Matsumoto Soichiro, a
prisoner of the Japanese government circa World War II. He was
described by Saburo Ienaga, in his splendid book THE PACIFIC WAR, as:
... a singularly determined prisoner. All the inmates of Sakai prison,
Osaka, had to bow every morning in the direction of the Imperial
Palace in Tokyo. Matsumoto refused. The guards beat him
mercilessly and knocked out all his front teeth, but he would not bow.
Prison staff grudgingly bestowed the classical sobriquet "undaunted
by authority or force" on Matsumoto.
Matsumoto resisted tyranny when he had no weapon but his own
obstinate refusal to bow, literally or figuratively, when the cost was
terrible, and when he had no way to know if his efforts would ever see the
light of day. Furthermore, he held firm though nearly anyone in the
outside world would forgive him, under the circumstances, for the
symbolic expression of obeisance demanded by his cruel and harsh
national government.
This book is for those people who need information, encouragement,
and material support in the defense of their own personal liberty.
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INTRODUCTION AND DISCLAIMER OF LEGAL ADVICE
I practiced law for some 19 years before coming to federal prison on a
15 year prison sentence on 4-23-2010. I represented defendants in criminal
trials, both in Arkansas courts and in federal courts. I know what its like
to represent defendants, and I know what its like to be one.
Furthermore, in the 10 plus years since I've been locked up, I've
talked to countless other prisoners. Certain common threads can be found
in the way individuals defend criminal charges. This book is designed for
the individual facing US federal criminal prosecution. About 50-60,000
Americans are processed through the federal criminal process in a year.
Some of that involves revocations of probation, but most of it is
individuals facing an indictment or criminal complaint. That means either
pleading guilty or going to trial. Nobody in the world can make that
process fun - there's no use to try. I'm just trying to take as much sting out
of it as I can.
Read this to-do list, and decide for yourself whether or not it makes
sense in your situation.
1)

2)

3)

4)

5)

6)

Never enter a plea of any kind whatsoever until you get a
completed Presentence Investigation Report. You need to know
the government's theories of LIABILITY as well as
PUNISHMENT before you utter those magic words "Not guilty,
Your Honor."
Never PAY a lawyer or let him or her enter appearance on your
behalf until you thoroughly understand the process of selecting,
compensating, retaining, and supervising legal counsel.
Ask for all the information to which you are routinely entitled by
federal criminal rules, preferably before arraignment, if not asap
thereafter. Ask for a continuance so as to get that information
before you plead.
File all the standard pleadings as soon as you can get them done,
preferably before you show up for arraignment, if not asap
thereafter.
The right of speedy trial has value. Manage your time. You
would perceive the coach of a sports team who completely
ignores the clock as a rube, and you'd be right. Don't be a rube.
Don't toll (stop) the running of the Speedy Trial clock except for
reasons you deem sufficient to outweigh the disadvantage of
giving time to the government.
Maintain a current copy of the exhaustive docket and all docket
items, at all times, in electronic format, backed up at least two
places, with the capability to get a replacement exactly to your
specifications at any time. Keep suitable Ibico bound, complete,
user friendly hard copy sets in your possession at all times. If
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7)

8)

9)

INTRODUCTION

your captors steal your papers, you need to be able to get
another set - pronto, and always but always to your exacting
specifications.
Order all transcripts immediately, maintain them electronically,
and keep hard copy Ibico bound sets, 4 pages per page double
sided at all times. Unless its just too much for your eyes, 4 pages
per page is quite simply the best and most effective format you
can use.
Get copies of all discovery, in electronic format, saved such that
you can PROMPTLY AND CERTAINLY, at any time, get copies
in such format as you prefer, at a good price. Ditto for all other
papers and records that any lawyer maintains on your behalf.
That should be in the attorney/client contract.
Choreograph your defense with any other criminal defense, state
or federal, to the extent that you can in any way advance your
prospects for winning outright or mitigating punishment.

This is a work in process. You're getting information gleaned and
distilled from 19 years of practice and 10 years, 4 months, 10 days of
incarceration, not counting the day I left for home confinement. Actually
I’m still learning while on home confinement, so it is really a rolling tally.
They call it "practice" for a reason. Lawyers get better as they go
along, because of the practice. While I am disbarred and thus cannot
"practice law," nothing prohibits me from learning and improving. I'm
always grateful for information that might improve future editions of this
book, or other books.

DISCLAIMER OF LEGAL ADVICE
Oscar Stilley is not holding himself out as a licensed attorney. Oscar
Stilley is a disbarred former attorney. Nothing in this book should be
construed as legal advice; information herein is for general informational
purposes only. For legal advice or legal services you should consult an
attorney licensed by the proper authorities.
Unless otherwise noted, the views expressed in this book are those of
the author. All liability with respect to actions taken or not taken based on
the contents of this book is hereby expressly disclaimed. The content on
this book is provided "as is;" no representations are made that the content
is error-free.
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COPYRIGHT STATEMENT
Copyright 2021 Oscar Stilley. DOJ-FBOP #10579-062 Email
oscar@bustingthefeds.com; https://bustingthefeds.com/legal-blog/ URL
www.bustingthefeds.com
That being said, this book has been posted on
www.bustingthefeds.com for my own good reasons. I want this book
disseminated to people who need it, FAST! Forget about days - HOURS or
even MINUTES can literally be outcome determinative. Email the link to
your friends. Download it and save it. Download it and send it to your
friends, in whole or in pertinent part. As far as I'm concerned, getting the
electronic version of this book spread as far and wide as possible
constitutes "fair use."
Do I want money? Of course. Have you ever heard the country song
which includes the lyrics "faster horses, younger women, older whiskey,
and more money?" For some things, there is no such thing as too much.
I think my intellectual property, in the production of this book, could
reasonably be valued at 30 Federal Reserve Promises to Pay Nothing,
(FRPPN, commonly called "dollars," and signified by the sign "$") or about
a dollar of US legal tender silver coin. What do you think is the bigger
deal - 30 FRPPN out of a book sale, or the value out of helping someone
beat the federal crime family?
Which has greater worth? Which one do you think I most want? As
between a few bucks on a book sale, or exposing and limiting the
effectiveness of the various extortion rackets run by DOJ, the SEC, and
other federal agencies, which do you think has greater value to me?
Google is invited to make this information as widely available as
possible, in searchable format. Any reader is invited to chop out a chapter
or chapters, and email them to someone that needs the information. I
request that you include at least the title of the book, and the first
paragraph of this copyright statement, when sending part thereof to
someone else.
I will enforce my right to sell hard copy and e-books. By that I mean
that I won't stand idly by if someone tries to expropriate the copyright by
printing and selling copies of the book wholesale, thus cutting me out of a
significant portion of the market. However, the pdf version of the book
posted to the web will be formatted for 8.5 X 11. It is set up for easy
production on a basic modern laser printer.
That being said, this is a work in progress. I'm trying to open a
dialogue with those who find themselves in the gun-sights of the federal
prosecutorial meat grinder. I intend to upgrade regularly, and supply
additional information regularly. None of this works very well if I'm not
nimble and effective in the dissemination of information.
Therefore, I take the position that printing this material on a printer
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constitutes "fair use," so long as the individual doing the printing has
intention to treat me as they would wish to be treated, if the tables were
turned. Use the information. Decide if it has economic worth. Then treat
me the way you'd like to be treated.
If this sounds more like a copyright disclaimer than a copyright
notice, consider this. This book at once costs me nothing, and costs me
everything. The last 30 years of my life have been devoted to the law. The
last 10 years (from 4-23-10 to present) have been in custody at one level or
another, which I have chosen to use as an educational experience.
My children have grown up de facto fatherless. The value of my
personal estate is close to nothing, less an utterly fraudulent criminal
"restitution" judgment in the amount of $776,280, entered by federal judge
Stephen P. Friot. In that sense, this book costs me everything.
The fraudsters at the DOJ will know about this book almost
immediately. After all, I'm writing it on their servers, using Trulincs
"drafts" function, at the princely sum of $3 per hour - a lot of money
compared to my pay of 17 cents per hour. You can be sure that a phalanx
of experts at the DOJ and its subsidiaries will study this book carefully.
They will use every resource at their disposal, to bully and intimidate their
victims out of standing their ground, and claiming their constitutional and
statutory rights EFFECTIVELY.
Their "bean counters" will keep careful statistics on the results of all
their lawless tactics. You can be sure they will try to use the psychology of
defendants AGAINST the defendants. They have a nice racket going for
themselves - they won't give it up easily.
I incur no out of pocket cost to let other people download the book
and put it in the hands of those who need it. In this sense, the book costs
me nothing. There is no marginal cost to me, to make sure that those who
need this information get it, in the most useful and effective format
practical, as quickly as possible.
Some will say that this thinking puts too much trust in the morals and
ethics of "criminals." I've sold bread and milk in a prison housing unit of
roughly 150 inmates, on an "honor system" basis. I discovered that
perhaps as many as 2 or 3 inmates would stiff me out of the money. I also
calculated that I was economically ADVANTAGED by simply giving them
product - cheerfully. The cost of trying to keep them from getting the
goods, or making them pay, was more than the cost of simply writing off
some of the product.
Selling bread and milk in prison was my sociological experiment.
This book is a sociological experiment, on a grander scale. When I sold
food to other prisoners, they had to look at me. Even though I might not
know they got the food, they did. They demonstrated a fundamental
sense of honor and fairness. In this case, we'll see how I'm treated when
users can maintain anonymity.
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CHAPTER 1: SO YOU'VE BEEN INDICTED BY
THE FEDS - A SITUATIONAL ANALYSIS
About 50,000 to 60,000 individuals are processed through the federal
criminal process in a given year. Some of that involves revocations of
supervised release, but most of it is new federal charges. Most of the time,
federal criminal charges are a new and terrifying experience for the
defendant.
About 97% plead guilty. Of the roughly 3% who exercise their
constitutional right to trial, about 93% are convicted of at least one federal
crime. In other words, over 99.7% of federal criminal defendants are
found guilty of at least some of the counts of the indictment. Most
indictments allege nothing but felonies, which means that ONE guilty
verdict means that you're a felon for life, with loss of a whole panoply of
rights. Nearly all persons convicted of a felony go to federal prison.
Looking at nothing but the statistics, it would be understandable if
you just threw your hands in the air, and gave up all hope. That's a
defeatist, dangerous, and expensive attitude. Don't adopt it. There's a
better way, and I'm about to explain it to you.
"The government" can file a criminal complaint, an “information,” or
an indictment. The 5th Amendment guarantees to you the right of grand
jury indictment, in any capital or otherwise infamous case. If you have
felony charges, you're entitled to an indictment. Sometimes defendants
waive indictment, but that isn’t necessarily a smart move.
"The government" is a term of art. Sometimes that term just means
the political entity known as the "United States," but sometimes it means,
as a practical matter, the Assistant US Attorney (AUSA) prosecuting the
case. That brings up the following question. "Who's in charge?"
A US Attorney General in Washington, DC, serves at the pleasure of
the President. The Attorney General is in charge of the United States
Department of Justice (DOJ). The US Department of Justice includes
subdivisions such as the Department of Justice-Federal Bureau of Prisons
(DOJ-FBOP) which detains persons convicted in federal court, the US
Marshal Service, etc. The DOJ has a budget of about $28 billion per year,
give or take. The DOJ and its subsidiaries employ about 113,000 persons.
Federal courts are divided into districts. Sometimes the entire state is
a judicial district, for example the District of South Carolina. Arkansas has
two judicial districts, the Eastern and Western, Oklahoma and Florida
have 3 each. The Eastern District of Arkansas goes by the 3 letter
designation ARE, www.are.uscourts.gov while the Western division is
ARWD, www.arwd.uscourts.gov. The acronyms follow a pattern. With a
little experience you can make a good guess as to the 4 letter designation
for a district. Most districts have more than one "division."
Each district has one US Attorney. That US Attorney is a political
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appointee, who expects to be replaced when the White House changes
hands, from Democratic to Republican, or vice versa. The US Attorney
hires AUSAs, who do most of the actual work of prosecutions. The US
Attorney will supervise your prosecution, but probably not with a very
"hands on" approach.
The Constitution requires that US district judges be appointed
"during good behavior" which essentially means for life, or at least until
they decide to retire. The US president appoints, the Senate confirms.
This is of course a highly political process. A large percentage of federal
judges are former prosecutors, which unfortunately tends to color their
thinking in favor of the prosecution.
You can be sure that nobody gets to the federal bench without having
politically powerful friends in the party of the president that appointed
them. Books are available that include the names and business contact
information for District Court clerks, judges, magistrates, bankruptcy
judges, etc. Each district has a website with contact information, local
rules and procedures, and other useful information. Publisher Wolters
Kluwer publishes “Almanac of the Federal Judiciary” for $3,440. It
consists of about 2,130 looseleaf 8.5 X 11 pages. That works out to almost
$1.62 per impression. One sheet of paper in your fingers, printed on both
sides, runs about $3.23.
Now, is this book that you hold in your hands cheap, or what?
You might accuse me of spreading false hope, telling you about such
an expensive book, which is also voluminous and thus difficult for a jailed
defendant to keep, given the penurious allotment of space for personal
property. But what would happen if intelligent and dedicated inmates
across the country bought several copies, then sent the looseleaf sheets to
the relevant detention facilities that hold federal pretrial detainees? Now
you have the information that matters, where it matters, shared by a lot of
people to whom this information has the highest relevance.
The proclivities of judges somewhere else probably isn’t highly relevant
to you. If your own judge is a stickler for the guidelines, and routinely
gives the bottom of the range, you need to know. That can be an
extremely valuable predictor of what’s likely to happen to you.
If you in this case 1) pay only for what matters to you, 2) share as
widely as possible, 3) keep the material in circulation and in good shape,
and 4) keep your own notes based on what happens while you’re there,
and 5) build continuity in recording the actual decision making of judges,
this resource is not out of the reach of federal prisoners. Prisoners do
however need a friend on the street with the contacts necessary to make
that happen.
You do indeed have a friend on the street (currently on home
confinement). I don’t want to mention any names, but his initials start
with Oscar Amos Stilley. However, the network to make things like this
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happen take time, money, and continuity in order to build.
Magistrates are appointed for 15 year terms. They are allowed to
perform some functions in a criminal case. Therefore they may conduct
some hearings and rule on some issues in your case. However, you have a
right to trial before a US District Judge. The powers of a magistrate are
detailed at 28 USC 636. You need that information. You need to read it
and understand it. It is not light reading, but then again it is not
unintelligible to a reasonably literate and dedicated layperson. If you’re in
jail, you have the time. Use it wisely, don’t waste it.
The US Public Defender has an office in each judicial district. Public
defenders provide representation to individuals who cannot afford their
own lawyer, in federal court. Their performance ranges from just as good
or better than the average private attorney, to downright incompetent.
Their caseload is too heavy, which is to say, they're generally overworked.
If you think you might need to get a public defender, it pays to do your
homework.
The Criminal Justice Act (CJA) (18 USC 3006A) allows judges to
appoint private attorneys to represent indigent defendants, at relatively
modest rates of pay. There is no pretense of paying the customary rates of
attorneys, under this program. It does however provide enough
compensation to allow participating lawyers to maintain their practice.
CJA does present some opportunities.
CJA lawyers are often brought in because of multi-defendant
indictments involving conflict-of-interest issues. The quality of
representation varies. You might actually get an outstanding attorney.
You really need information about your lawyer, even if you don't have any
control over who gets appointed. This is harder, unless inmates keep good
notes on the work of CJA lawyers, and share the information with each
other and with future inmates.
A big part of this book involves teaching the basic principle that some
things have to involve foresight, and willingness to act proactively to help
the next guy to come along. You might think this doesn’t really help you,
so there’s no good reason to do it. You would be so very, very wrong.
You help yourself when you build a platform that helps ensure that all
federal defendants get due process and a fair hearing. Yes, it will take a
while to convince most people of that fact. Stay with me.
You don't necessarily have to have an attorney. You have the right to
represent yourself. If you insist on representing yourself the District Judge
may appoint "standby counsel." Standby counsel doesn't have the
authority to speak for you. Standby counsel explains the situation,
answers legal questions, and gives advice. The defendant thus retains the
right to speak for himself and make his own decisions.
Basically, this is your situation. Its you against the biggest law firm in
the world, with a $28 billion budget, with the best of everything, with
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world class software, lavish office support, tech support, investigators,
experts, and an office either in the federal building or very nearby. This
law firm is necessarily politically powerful, since it is run by political
favorites hand picked by the party in power. They have extremely
powerful tools to extort testimony, guilty pleas, cash, and property.
They're always looking for an excuse to claim "obstruction of justice."
Its not really obstruction they're concerned about. Mainly they want to
terrorize you into refraining from making a vigorous defense. The true
obstructers of justice are federal officials and employees.
They run the jails - or might as well, since they make the rules and
contract for your detention, through the US Marshal Service. Have you
seen the glass, with phones through which the visitors talk? That's not for
visitor safety, or for any other legitimate purpose. That's to allow the feds
to deprive you of a private conversation with anyone except your lawyer.
That's so they can listen in on everything you say, sift through it for
anything of value, snoop on you, look for people to threaten and extort.
You'll probably never know the information they stashed, with which to
beat you up - unless you know the right questions to ask. You might still
not know.
They have the best psychologists, mathematicians, statisticians, and
consultants. They know how you think, and they are experts at using your
own psychology against you. They know the probabilities of just about
everything that matters. They know the probability that you'll bring legal
action against a particular lawless behavior. They know the probabilities
that you'll say nothing, that you'll drop out at the first level, the second
level, the third level, and so on and so forth.
The American police state has piled up so much information on the
citizens that they are for all practical purposes their own jury consulting
firm. Sometimes they engage in brazen jury stacking. I’ve had reports of
planting their own agents on juries, which of course requires the “plant” to
tell bald faced lies on their jury questionnaire and to the District Court
upon oral questioning.
On your side, you have the (considerably eroded in recent times)
right to the attorney of your choice - if you have the money. You're
supposed to have the right to attorney-client confidentiality, but the DOJ
makes a mockery of that too. A well known and popular political pundit
named Edgar Steele was sent to prison with the help of surreptitiously
recorded attorney-client conversations. That fact was proven, which
should have brought outrage and a swift reversal of the conviction, with
speedy release of Edgar Steele.
It didn't. Edgar Steele died in prison. That's just how the feds like it.
Dead men don't tell tales. Edgar Steele wrote an online column called
"Nickel Rant." Edgar Steele wielded a wicked pen. That's why he's a dead
guy now. That's why his wife is a widow. That's why his family was
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economically devastated. That's why those who stole from him wore
Teflon. His sharp tongue got him in trouble with the federal mafia. He
paid with his life.
Query. What do you think would happen to you if you hacked into
the US Attorney's phone system, recorded and transcribed everything, and
used it for your defense? You'd go straight to jail, on new criminal
charges. Sauce for the goose is clearly NOT sauce for the gander, in federal
criminal court.
You have the right to trial, the right to witnesses, the right to counsel,
the right to remain silent, the right to proof beyond reasonable doubt.
That all sounds so comforting - until you realize that their whole scheme is
one of ratcheting up the pressure until you give up all those rights. They
demand that you condemn yourself from your own mouth, using pressure
tactics so severe that 97% of defendants succumb. Some are guilty in fact,
and have no meritorious defense - but certainly not 97%, or even close.
In summary, the prosecutor has a massive organization, with access
to the fruits of the police/security state, systematically built over a period
of decades. The prosecutor has total organization and near total
information. The prosecutor's actions are governed by a chain of
command. The DOJ has had a free hand, for almost total one sided
lobbying, to get Congress to pass laws favorable to the prosecution and
hostile to defendants. All this has been going on for longer than you've
been alive.
The DOJ carefully cultivates an "aura of invincibility." Through their
own channels, through defense attorneys, through the media, and through
other channels, the DOJ conveys a simple message - that resistance is
futile. Accusation is tantamount to guilt, conviction, and punishment. You
may as well take the first offer. Offers can get worse, but not better. Don't
make us prepare for trial - much less actually DO a trial - we'll crucify you.
Don't criticize us - we can destroy you criminally, civilly, and in every
other way.
The defense side behaves like a herd of cats. There is no organization
or structure or think tank to figure out the best overall strategies and
pursue them. There is very little pooling of work or sharing of results,
even though such strategies would drastically reduce costs, while
improving outcomes. Lawyers individually have no real incentive to
seriously improve efficiency in lawyering.
Rare indeed is the federal criminal defendant who is a sophisticated
purchaser of legal services, with an understanding of attorney-client
contracts, methods of compensation, etc. Most of the time, the defendant
perceives the lawyer's offer as a "take it or leave it" proposition.
Furthermore, it takes time and effort to explain the situation sufficient
for a lawyer to make an offer. Lawyer A quotes a flat fee of $30,000,
lawyer B quotes a flat fee of $50,000, and lawyer C asks for a $100,000
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retainer, against an hourly rate of $400. The defendant feels confused,
overwhelmed, and "boxed in." The defendant picks a lawyer on the basis
of highly inadequate information. The lawyer drafts the contract in his
own favor, on the basis of long experience, usually with no input from the
defendant. The defendant may or may not read the contract. Often, the
defendant simply asks "where do I sign?"
Every sentient creature on this earth acts in accordance with that
which it perceives to be in its own economic interest, broadly construing
the term "economic interest." One of the key goals of this book is to
explain where the economic interests lie, for all the players in the
American prosecution-prison-industrial complex. If you understand the
economic interests of each actor, you can greatly improve the expected
value of the outcome of your criminal case. Better yet, you can drastically
reduce the odds that you'll ever feel yourself getting sucked into the
federal prosecutorial meat-grinder.
Its really hard to advance your economic interests, if you don't know
WHAT'S COMING NEXT. A key goal of this book is to let you know
what's going to happen next in your case, from the initiation of the case to
the conclusion of supervised release at the end of your prison term. You
need to know the end from the beginning. With this information you can
always be thinking about what impact your current actions will have on
future proceedings and future actions in the case, by all parties.
Consider this basic example of economic interests. Suppose you
contract with a lawyer, to defend your case for a flat fee of $30,000,
allowing the lawyer to draft the attorney-client contract. Before he gets the
contract, his interest is getting your agreement and your money. His
ECONOMIC INTEREST lies in saying what he thinks is most likely to get
you to retain his services.
As soon as the attorney fee check clears the bank, his ECONOMIC
INTEREST changes from convincing you about all your good legal issues,
right to trial, motions, etc., to one thing - a guilty plea. The sooner he gets
you to plead guilty and get sentenced, the sooner he "earns" his money,
and the greater his effective hourly rate. He knows that the odds of a trial,
strictly based on statistics, is 3%. Do you think he quoted you a fee on the
basis of ACTUALLY giving you expert assistance on all necessary motions,
investigation, and a trial?
Even if he did, a trial is totally against his ECONOMIC INTEREST.
The story gets told dozens of times every day, on a website known as
PACER (Public Access to Court Electronic Records). PACER is where the
federal court clerks make court filings available to the public. It costs 10
cents a page, $3 max for most documents. The details are important, but
not now. For the time being, let me tell you what the PACER docket is
going to show, when the game is over.
The lawyer shows up for arraignment and utters the magic words
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"not guilty." If the defendant is in jail, a bond hearing might or might not
be set. "Boilerplate" (standard and customary) pleadings are filed, asking
for discoverable information, to which the AUSA dutifully responds,
always considering her own interest in a 100% conviction rate, as well as
her own time.
Occasionally a challenge is made to a search warrant or a search. The
defense fights over this issue or that. Rarely does the defense win outright,
or trim the charges in a way that meaningfully benefits the defense. The
defendant gets worn down, economically, emotionally, and otherwise.
That was the point.
The defendant gives up and signs a plea agreement. The defendant
then shows up to testify to the court about what he did wrong, in a
"change of plea" hearing. He damns himself, under oath, from his own
mouth. Often the incriminating statements aren't actually the truth.
Federal defendants ROUTINELY lie AGAINST themselves, on the theory
that if they can't get the court to accept the guilty plea, they'll get a far
worse penalty later - whether or not they go to trial. Most of the
information from which this conclusion is drawn comes through the
mouth of his own attorney.
The district court orders the preparation of a "Presentence
Investigation Report" (PSR). The defendant has basically no idea what this
is or what is going to be written. He doesn't know the format. He's never
seen a PSR. The process is totally alien to him, and he has no idea how to
effectively defend his interests. He shows up with his lawyer and answers
questions for the Probation Officer.
The Probation Officer prepares the PSR and sends it to government
and defense lawyers for objections. Often the government has few if any
objections, because this document is basically their own production.
Defense counsel prepares and submits objections as well - although in all
too many cases defense counsel basically go AWOL at this point. The
Probation Officer puts together the final PSR, which shows the objections
at the end.
The defendant shows up for sentencing. The parties argue the
objections and get rulings. The judge pronounces sentence, generally but
not always at the bottom of whatever Sentencing Guidelines range was
“found” by the judge. Local practice varies drastically, and the variation
between judges can also be drastic. In some districts, sentences well below
the bottom of the Guideline Range are common. In others they are rare.
PACER thus shows a smattering of pleadings, plus 3 or 4 hearings,
generally not over an hour or two in the aggregate. Case over, a win for
the government, a technical loss but a huge economic win for the defense
lawyer. The lawyer got $30,000 for a handful of filings, 3 or 4 short
hearings, plus conversations with the AUSA, plus a bit of review of
records and discovery. Every additional hour he spends on the case cuts
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into his hourly rate, his leisure time, and his ability to take and work on
other cases. He spends essentially no time preparing for trial, because he
knows the trial is nothing more than a fantasy in the defendant's mind.
Complaining that others act in their economic interests does nothing
to advance your economic interests. Change the economic interests, so that
their interests dovetail with your own. If you can't change them as you
would like, at least understand them, and use that understanding to
mitigate the hit you're almost certain to take.
What would the picture look like if defendants played their hand
with foreknowledge of the process, and reasonable discipline and
diligence? That remains to be seen, but I would submit that the percentage
of defendants going to trial should increase by not less than 10 fold, to 30%
of all federal prosecutions. The win percentage (total exoneration) for
defendants going to trial should rise from 7% to not less than 20%, and
probably considerably better than that. The average sentence for
defendants who plead guilty should decline by not less than 40% overall.
The number of federal prosecutions should decline by not less than 30%,
and probably more, simply because the government knows the days of
shooting fish in a barrel are over.
I'm not trying to convince anyone that this book will save everyone
from a federal conviction and federal prison sentence. That's an
impossibility. This book is about showing you how to fight
EFFECTIVELY, from day one until the day you're off paper. This book is
about showing you how to punch well above your weight, regardless of
your economic circumstances or ability to deploy resources to your
defense. This book is about helping you get THE BEST OVERALL
OUTCOME reasonably possible under YOUR circumstances.
The earlier you can start, the better off you will be - but even so, a
federal indictment probably means YOU'RE GONNA DO SOME TIME.
So get over it, and make the best of it. The conditions of confinement at
federal prisons should be drastically better than they are at the present
time, while SIMULTANEOUSLY making drastic improvements to the rate
of recidivism, cost of corrections, etc. In other words, your ECONOMIC
INTERESTS will dovetail with the interests of the American taxpayer.
Assume arguendo that the David and Goliath battle that this book
represents is far more successful than the outrageously ambitious goals set
forth above. Suppose that the federal government dismisses 20% of their
cases, 50% go to trial, and only 50% get convicted at jury trial, and those
convicted get sentences averaging 60% of what they would get without an
effective strategy. This result is beyond the wildest dreams of yours truly but that still leaves 55% of all federal criminal defendants headed for
federal prison.
Anyone under federal criminal investigation or federal indictment
faces a staggering probability of doing time in federal prison, and will for
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the foreseeable future. The rational response is to ACCEPT OBJECTIVE
REALITY as early as possible in the game, and defend yourself against the
rigors of prison, in the best possible way. Most of the things that you will
learn in this book aren't that hard to do, but very few individuals coming
to federal prison play their hand anywhere close to optimum. Yours truly
certainly didn't.
Wish I didn't know now what I didn't know then. But since I do, I'm
going to teach you, and anyone else who cares to limit the damage to be
inflicted upon them by the America's police/security state. This book is
aimed at the individual at the very front end of the prison-industrial
complex, but it is designed to assist anyone, both before and after the
criminal charge.
Since the arraignment is the first major court proceeding of a criminal
case, you’d probably expect me to go there first. The problem is, by the
time you’re arraigned, your fate is all but sealed. There is a lot of
information you need to know before you get to arraignment.
That’s admittedly hard to do, but you need to try. Your life depends
upon it.
Plus, you don’t necessarily have to read this book in order. If you
want to jump ahead to the chapter on arraignments, be my guest. That
might work for you. But you really need to know and digest the
information provided before that chapter comes up.
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CRIMINAL PROCESS
Your brush with the feds usually starts long before you know
anything about it. Mine started as a result of a legal argument in a
criminal appeal brief that I drafted, to which the government had no
answer. My criminal investigation started in 2004, the indictment was
allegedly returned in 2009. I was informed about the indictment by a
phone call. I was lucky. Plenty of criminal defendants are informed of the
charges by a lot of armed men, brandishing guns and screaming their
demands at the defendant.
Most of my federal practice was federal white collar, emphasis on
federal tax matters, both civil and criminal. As a practicing attorney, I
often had clients call when they found out they were under criminal
investigation. I would explain the process and options, and let the client
choose the course of action. Of course I would give my professional
opinion, but the decision belonged to the client. Nearly all the time, the
client instructed me to do what it would take to get their situation "cleaned
up" and satisfactory to the IRS and other federal and state authorities.
I didn't try to force anyone to a course of action, contrary to their
informed decision. I didn't belittle their beliefs or treat them in a
condescending way. Plenty of my clients strongly believed they were right
and had done nothing wrong. Most changed their actions despite those
beliefs. Some didn't. I represented the client based on their good faith
beliefs. That made me a DE FACTO political dissident, and led me down
the road to federal prison.
Most of the time, PACER will start showing information after
"service" of the indictment. In other words, nothing goes on PACER until
the defendant has been informed of the indictment, by whatever means
that notice was given. The thinking is that the defendant might run, if he
knew he was under indictment by a prosecuting authority that wins a
conviction 99.7% of the time.
A PACER (Public Access to Court Electronic Records) account is free,
provided you can show a means of payment, such as a debit or credit card.
Documents cost 10 cents per page, up to a maximum of $3, with some
exceptions.
PACER won't make transcripts available for download, for a period
of 90 days, in order to ensure that court reporters are paid for their work.
Expect to pay about $3.25 per page, for a 30 day turnaround, more for
expedited delivery.
The PACER login for getting documents when you have the case
number looks like this: https://ecf.innd.uscourts.gov/cgi-bin/iquery.pl
The “innd” stands for Indiana Northern District. Therefore this link takes
you to the cases for the Northern District of Indiana, US District Court.
With a little guessing you can figure out the URL for another district court.
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These are 3 or 4 letter codes, and they generally follow a pattern. A
Google search will quickly show you the code for your federal district
court.
If you're serious about defending yourself competently, you
absolutely must have Recapthelaw on your side - that's nonnegotiable.
This is a free service available at www.recapthelaw.org. If you have
trouble downloading it, keep trying - you’ll get there. Don’t give up.
When you look at the PACER screen, you will see a blue number that
indicates a link to a document. The number is the "PACER docket
number" of the item. Recapthelaw runs in the background, on your
computer. When you download a PACER document, Recapthelaw picks it
up and puts it on Recapthelaw servers.
If any Recapthelaw subscriber has ever downloaded that document,
you will see a blue "R" on the RIGHT of the blue PACER docket number.
IF you click on that blue "R" the docket item is free. It is identical to the
PACER document, because it is a verbatim copy. Recapthelaw simply
picked up a copy when the first citizen with a Recapthelaw account paid
for it. Look closely, because sometimes the blue “R” is much further to the
right - generally when you’re dealing with subdocuments.
If you click on the PACER link to a $1 document ten times, you'll pay
$10 for multiple copies of a $1 document. You only save money when you
click the blue "R," to download the item from Recapthelaw servers. More
important than the money is the fact that when you use Recapthelaw, you
make your files available to the world for free. That matters
tremendously, to your liberty interests. If you value your liberty, you
should always sign up for Recapthelaw, and should always do your
PACER downloads from a computer that has Recapthelaw. When you do
that, you're contributing to the body of public information, concerning our
federal "justice" system. If you fail to pick up a PACER document during a
download, for whatever reason, do it again. Don't leave any of your
substantive public PACER filings off of Recapthelaw - even the ones you
think "don't matter."
Recapthelaw will show you the docket up to the last time it was
updated by a Recapthelaw subscriber. You should make sure that you get
the exhaustive docket at the outset, and also every time there is a change of
defendants, defense or government counsel, the judge, etc. The exhaustive
docket will inform you of the players involved in that case, both past and
present. You need to keep this information current, at all times, in both
hard and soft copy.
Lawyers file their pleadings using a system called Case
Management-Electronic Case Filing (CM/ECF). They don't go to the
courthouse and they don't file paper pleadings. They draft their pleadings
on a word processor, generate that document to an Adobe Acrobat
Portable Document File (PDF) format and file the pdf online via CM/ECF.
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This ensures that the file is searchable, subject to "copy and paste" of text,
and generally displays the same on all computers. Attachments can be
scanned pdf, because there is no other practical way of filing such a
document. CM/ECF has some fairly basic rules that attorneys must learn
and follow. Pro se litigants can ask permission to use CM/ECF, and in
most cases should, if they have the competence to follow the rules.
CM/ECF raises your game, quite dramatically. Searchability alone is
worth the effort.
CM/ECF takes pleadings, automatically assigns them to various
categories (pleadings, jury instructions, etc.), applies an informative
header to the top of every page, and spins out a copy to everyone on the
"service list." Everyone signed up on CM/ECF will get notice of all filings,
within perhaps 2 minutes of the time that the pleading is filed.
The header is what is sometimes called an “overlay.” Occasionally
Chrome won’t pick up the overlays. For that reason I suggest maintaining
both Chrome and Firefox, with Recapthelaw extensions on both. Watch
carefully to see if you’re getting the filemark header overlays. If you don’t
get them on Chrome, try Firefox. The absence of filemark headers is a deal
killer. Don’t try to live with it - fix the problem and make sure
Recapthelaw (aka “Courtlistener”) is getting good files for its library.
Federal courts, both trial and appellate, usually have local rules. If
you have business in a court, you need to acquire a reasonably current set
of the basic rules PLUS the local rules.
Sophisticated litigants may choose to get prior versions as well, for
comparison. Local rules are nearly always available on the court's website.
Websites in the federal court system follow a pattern. For example, the
district court for the Eastern District of Arkansas is www.are.uscourts.gov.
The 8th Circuit website is www.ca8.uscourts.gov. It doesn't take a genius
to figure out how to find the correct website. Of course a reasonably well
crafted Google search will get you there, and that's sometimes the best
way.
If you were playing a game, you'd want to know all the rules of the
game, BEFORE the game starts. Same for defending your liberty. Here's
what you need, in hard copy, at your fingertips, at the opening bell or as
soon thereafter as your genius and your budget will allow:
1)
2)
3)
4)
5)
6)
7)

Federal Rules of Criminal Procedure (FRCrimP)
Federal Rules of Civil Procedure (FRCivP)
Federal Rules of Evidence
Local rules of your district court (criminal and civil as well as
habeas corpus or general rules)
A copy of Title 18, the US Criminal Code
A copy of Title 28, Judiciary and Judicial Procedure
The Federal Rules of Appellate Procedure (FRAP)
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A copy of the rules for your circuit (appellate) court
A copy of the entire code title, for any and all code titles
implicated by your charges. If it’s a tax case, you need Title 26.
If you have a drug case, you need Title 21, Food and Drug. If
you have an SEC case, you need Title 15.
The set of model jury instructions for your jurisdiction.
US Sentencing Guidelines, plus any prior version(s) that may be
implicated by the time frame of the alleged offenses.
The Attorney Directory, consisting of a directory of all licensed
attorneys in a state. See
https://www.legaldirectories.com/DirectoriesPublished.aspx
Most of the state directories cost about $40-$60 new.
A Criminal and Traffic Law Manual for your state is a good idea,
even if your case is “strictly federal.”
Every book of ethical rules you can lay your hands on, arguably
applicable to lawyers and judges involved in your case.

Most of these are easy to get and don’t cost much. Amazon has most
of them. The local rules for any district court will almost certainly be
available on their website - it’s a matter of download, print, and bind.
Ditto for federal circuit (appellate) local rules. They generally come in
document that includes the relevant provision of FRAP, followed by the
local rule if any. That makes for much easier compliance with the rules.
All titles of the US Code seem to be cheaply available on Amazon. I’ve
included a list of all titles of the US Code, in the appendix. You can see
that most of them are not relevant to a criminal defendant - but its nice to
be able to see a complete list of what’s there.
Jury instructions are a little harder and more expensive. You might
have to go to a law book publisher to get the right one of those.
Especially but not only if you’re doing an appeal, you always need to
make sure you take advantage of any checklists. Most circuits provide a
checklist. Go down the list and make sure your document complies with
all the rules. Of course, if its impossible due to incarceration, you just do
the best you can.
You're either locked up or you're not. It is vastly easier to defend
effectively from outside jail or prison. You need to know the process,
either way. Plus, if you're not locked up now, chances are good you will
be after sentencing. You might go to jail directly from sentencing, as I did,
or you might get the luxury of self-surrender. Either way you need access
to the resources necessary to defend your legal interests.
If you're in jail, its almost certain that you won't get electronic service
of pleadings. That's far and away the most logical method of service, in a
jail, but they mostly won't do it. Its too hard to stomp out your due
process rights if you have access to electronic filing.

20

CHAPTER 2

OVERVIEW OF FED CRIMINAL PROCESS

Since at least 2016 there has been a “Pilot Program” for electronic
filing for inmates. Actually the article at the foregoing link says the
program was to be for 3 years, and I’m not sure what happened then. That
article says that inmates can file handwritten or typed documents.
Typewriters are used by the mighty US Department of Justice to give the
appearance but not the reality of due process to prisoners. Relegating
inmates to typewriters while their adversaries use WordPerfect is another
example of the fraud that permeates the federal “justice” system.
The DOJ runs the Department of Justice-Federal Bureau of Prisons
(DOJ-FBOP). That’s a flagrant conflict of interest. Letting inmates have
the tools to research and write effectively allows them to get due process.
The DOJ’s win rate will go down if inmates get due process. The DOJ
wants to maintain its roughly 99.7% win rate. Clearly they aren’t above
lawless means to achieve that end.
You need someone on the outside, reasonably sophisticated, who will
download pleadings as they come available, save them in a folder, and
make sure everything is backed up professionally and securely. You
ALSO need a COMPLETE set of all the filings in your criminal case, in
docket number order.
Why? Because you need someone to send you all the pleadings, in
whatever format you request, PROMPTLY. Your liberty is at stake, and
these are the words that will control your destiny for a long time. Don't
spare the horses on this objective. Do it right, do it first class. It should be
for all practical purposes impossible to take your last copy of any of your
litigating materials. If legal material doesn't show up, you MUST be ready
to get it sent again, first class, just like the first time. ASSUME it will take 2
or 3 tries. Then if it gets through the mailroom the 1st time, you'll have
cause to celebrate.
If your eyes can handle 4 pages per page print, make sure that you
keep all your material in a 4 page per page set. That’s usually easy for
transcripts and doable for pleadings in standard format, but NOT easy to
use for Trulincs documents, which use small margins and a small font.
In prison I prepared virtually all of my pleadings using Trulincs. I
had no access to anything else that would let me write, sleep on it, edit,
and repeat. There is no substitute for thoughtful contemplation and expert
editing of a legal document.
Some federal prisons actually allow inmates to use word processors,
and save files. All prisons, state or federal, should. If the government
can’t deny a man his liberty if he has access to good writing and research
tools, it is pure lawlessness to lock him up.
Docket items should be in docket number order, complete, starting
with a correct exhaustive docket (as a separate item, so it can be easily
updated separate from docket items) followed by all the docket items in
docket number order. Everything should be Ibico bound, with a clear
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cover on the front and cardstock on the back. Ibico hole punches should
be centered exactly and punched expertly, so that any page can go into any
Ibico comb, seamlessly, and match. Ibico holes should match even if some
pages are upside down. Here's what you should at minimum maintain
current at all times, as you go through the process.
1)
2)
3)
4)
5)

Exhaustive docket with all docket items.
Transcripts of all hearings no matter how minor.
All discovery material turned over by the government.
All other documentation generated during the process,
organized in the best and most logical fashion you can contrive.
Indices of any voluminous materials.

Most of the time, you should keep 2 sets of everything, one full sized,
double sided, the other 4 pages per page double sided. Double sided 4
pages per page lets you scan documents more quickly, as you're looking
for things. They take up 1/4 the space of full sized documents, which
quickly becomes an issue in jail or prison. They take less highlighter to
mark up effectively. They’re usually good working copies.
Your first appearance is usually arraignment. If you're in jail, you
might have a bond hearing either before or after arraignment.
At first appearance, the first thing the judge wants to know is "who
represents the defendant." He already knows the players from the US
Attorney's office, and you should too, if you're on your game. That info is
on the exhaustive docket, which is one of the reasons you should always
have an updated copy when you go to court.
Sometimes the judge will simply appoint a public defender, for that
hearing. You don't have to accept appointed counsel, and its probably not
in your best interests to accept one, at that stage of the proceedings.
Sometimes it is, and don't let me talk you out of it, if you're totally
confident of your attorney, whether or not retained. You'll have a better
idea of when and how you should place trust in your attorney, after you've
read this book.
Be polite and professional to the judge, but don't be so over-awed by
his presence and authority, that you can't speak. If you don't want
appointed counsel, ask if you can have the same attorney as "stand-by
counsel." Standby counsel isn't authorized to speak for you. His job it to
advise and counsel, so you understand what's happening and what's
expected of you. If you have standby counsel, you speak for yourself.
When the question of representation is decided, the judge will
probably ask if defendant is willing to waive the reading of the indictment.
The defendant is entitled to a reading of the indictment. Most of the time
it makes sense to waive the reading of the indictment.
Then the judge is going to ask you if you understand the charges. It is
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almost never to your advantage to say "yes." More importantly, you
almost never actually understand the charges, as a matter of fact. You
don't understand them, and your attorney doesn't understand them either.
If he says he does, don't argue with him, he honestly thinks he does. He
doesn’t! The indictment is silly putty that the government is going to mold
according to its own desires, unless you stop them.
The government can often make a 20 year crime, or a 5 year crime,
out of the same indictment!!! Remember Felicity Huffman, who pleaded
guilty, groveled before the court, and got 14 days in jail, only 12 of which
were served because the last 2 were a Sabbath and Sunday?
Now do you remember Lori Loughlin and her husband, who shortly
after that episode stood on their right to a trial? They got slammed with a
new indictment with a myriad of charges with a maximum sentence of 45
years. WSJ 11-6-19, page A17, opinion by Alan Dershowitz entitled "Most
Plea Bargains Are Unconstitutional." Alan Dershowitz is a highly
respected attorney and law professor. You can see his opinion of the US
federal criminal system, from the title of his opinion piece.
Letter writers criticized Dershowitz, saying that plea bargains are
necessary and often produce fair results. Dershowitz did not say that all
plea bargains are unconstitutional. He said that most plea bargains are
unconstitutional, and he's right as rain. I'm here to steer you clear of the
unconstitutional kind, the life destroyers that you will have years or
decades to regret.
Remember, we have a lot of players involved in the criminal process.
The government has perfected for itself a system in which it gets to
manufacture essentially whatever case it wants to manufacture, for its own
nefarious reasons.
Your way to understand the charges is what the next chapter is all
about.
Your best bet is to tell the judge that you don't understand the
charges, but you think you could in fact understand the charges, if you
could get a copy of your presentence report. The judge will probably
agree. After all, he knows full well that the probability of a guilty plea,
based strictly on statistics, is 97%. So why refuse to give you this
information, based on a 3% chance you'll go to trial? Why pick a fight for
nothing?
Don't hesitate to parley with the district judge about probabilities in
her court, the relative efficiency of an early PSR, etc. Watch the judge, try
to get a read on the judge. You need some friends and family in the
courtroom tasked with getting a "read" on the judge.
Never, never, never go to a hearing without a checklist of all the
matters you want to take up with the court. The palest ink beats the
sharpest mind. Just because you write something down doesn't mean you
have to take it up. It just means you're not going to accidentally leave it off
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the agenda. There are strategic reasons for changing plans. Forgetting
something you meant to say or ask is neither strategic nor tactical. It's
failure. Do your best to think matters through before you go to a hearing.
Whether or not the judge agrees to an early PSR, there are a couple of
questions you need to ask. Ask what pleas the court will accept.
Generally the judge will say "guilty, or not guilty." Thereupon, you should
ask if the court will accept an "Alford" plea, which is essentially what state
courts call a "nolo contendre" (no contest) plea. An Alford plea is a plea of
guilty, in which the defendant does not admit one or more of the elements
of the offense. Most of the time, the court will tell you that an Alford plea
is not available. Thus your options are only "guilty" or "not guilty."
However, getting that information on the record is valuable to you, for
reasons that will be explained in the next chapter.
After entry of the plea there is a period of time for motions, pretrial
discovery, etc. The court will generally issue a "scheduling order" at this
time or soon thereafter. If you want to know what a judge generally does,
look at the transcripts, dockets, and docket items in similar cases. You'll
generally see a pattern. The judge will probably follow the same pattern in
your case.
Get a copy of all the information you can find on the court's website,
about procedures and policies. It is absolutely imperative that you get and
read a copy of any "judge's rules" as well as the general local rules for the
district. Your copy should be double sided, Ibico bound, with covers. Use
your highlighter appropriately. Jails and prisons deny inmates
highlighters, whiteout, Ibico combs, etc., precisely because they contribute
to an effective defense of your liberty.
You should appreciate advance notice of what is expected in a
judge’s courtroom. Prove to the judge that you know his rules, by
scrupulous compliance. You’ll get respect for that.
Most (but far from all) lawyers will come prepared and aware of the
rules both general and local. It is very much in a criminal defendant's best
interest to learn the rules, whether or not represented by counsel.
The government wants a guilty plea, but only by way of "change of
plea." It doesn't want a guilty plea on the front end, for reasons that will
become clear later herein. Generally speaking, the government will simply
ask, at first, for a defendant to change his "not guilty" to a guilty plea. If
they don't get the guilty plea, they ramp up the pressure. They threaten to
go back for a "superseding indictment" with much more severe penalties.
They threaten to indict your wife, your children, your cousin, your dog.
They carry out their threats, generally with impunity.
A major reason for this book is to curb the government's ability to
extort testimony and guilty pleas. They lie to you about who has agreed to
cooperate. It is not uncommon for them to tell each of two incarcerated
defendants (kept separate from each other, of course) that the other has
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"cooperated" when neither in fact did. Much of the time, their game plan is
to plead, cajole, lie, threaten, suborn perjury, and generally do whatever is
necessary to get the guilty plea.
The government almost always drafts the plea agreement, generally
as part of negotiations, but sometimes after an agreement to plead guilty.
The performance of defense counsel, in getting changes, ranges from
excellent to atrocious, for a lot of reasons. You really need to see the tricks
that the government uses in guilty pleas, at the outset. Once again, there is
a pattern and practice. The government has word processors. They take
the last plea agreement, save it under a new name, and start editing. If
you review the last half dozen plea deals, on similar cases, you have a
really good idea of what's coming at you.
Next comes the "change of plea" hearing. The defendant gives
testimony, under oath, establishing that he committed the charged offense,
and that he is freely and voluntarily changing his plea to guilty. Often the
judge asks if the defendant is satisfied with the lawyer's performance. The
judge is trying to "cut off at the pass" any "habeas corpus" petition under
28 USC 2255 ("2255 petition"). Most 2255 petitions allege "ineffective
assistance of counsel." The judge wants to make you testify, under oath,
that you're satisfied with your lawyer's assistance, so he can cite that in his
order denying your 2255 petition.
Often there is some pious blather, from the court or the government,
to the effect that the proper sentence is quite simply unknowable, at the
present time, until the nice PSR lady from US Probation ascertains the
relevant facts. This is pure unadulterated poppycock, as will be explained
in the next chapter. There are certain facts that drive your sentence. There
is absolutely no legitimate reason for not laying out those facts at the
commencement of the case. There are, however, plenty of lawless and
corrupt reasons for selling the defendant a "pig in a poke" guilty plea.
If you're on pretrial release, you've been reporting to an officer of the
US Probation Office. The US Probation Office is yet another division of the
DOJ. Despite its position in the Executive Branch, it is supervised by the
Chief Judge of the District. Thus the government has at least two ways to
convert US Probation officers into thinly disguised lackeys of federal
prosecutors.
The Probation Office will assign a Probation Officer (PO) to complete
your Presentence Investigation, from which a Presentence Investigation
Report (PSR, aka PSI) will be drafted. The PSR is a sealed document. It is
one of the most critical documents in your case, but the public can't see it.
If you're in jail or prison, you probably won't be allowed to possess a copy,
at least not officially. However, you have the right to review and handwrite
a copy of this document (in pertinent part or verbatim, as you choose) and
keep it in your possession.
The commonly accepted theory behind keeping it secret is the fact
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that a defendant's cooperation or lack thereof is outlined in the PSR. The
government feigns interest in protecting cooperators. In truth their main
concern is to prevent the frauds and corruption of the DOJ from seeing the
light of day. The government's deceitful tricks used to abuse cooperators
not deemed sufficiently compliant will be outlined later in this book, along
with ways to defend against such corrupt tactics.
If you're so fortunate as to remain at liberty during production of the
PSR, scan it and recognize it and edit the document, so that it doesn't
technically qualify as a PSR. If nothing else, take off the personal
identifiers. Your goal is to be able to get a copy sent to you at any time,
and to know of a certainty that it is your PSR. If the PSR doesn't go
through the mailroom, find out what's wrong, get someone to delete as
little as possible, and send it in.
You're probably better off to get the PSR sent in from a lawyer, so it is
"legal mail." Legal mail is to be opened in the presence of the inmate. If
the material is opened in your presence, you can make your arguments
about why you have a right to it.
If you have multiple versions of the PSR, you need to scan and
recognize every one of them. You need to be able to identify each version
by date. You need to thoroughly outline all changes from one version to
another. You need to be able to quickly and easily cite to any page of any
version of the PSR with total confidence. Ditto for objections, addenda, etc.
You will be expected to participate in an interview with the Probation
Officer. You need to know the outline of a PSR before you go to this
interview. The appendix hereto includes certain information which will
allow you to understand at least one outline - see OUTLINE OF A
PRESENTENCE REPORT” in the table of contents. If you see another
format, materially different from this one, I want to know about the
format. If you'll send it to oscar@bustingthefeds.com, I'll be most grateful,
and update my knowledge base.
Its almost always in your best interests to say as little as possible. Be
especially wary of saying anything about assets or income or wealth or
wealth producing activities. That information can be used to bring more
charges, confiscate wealth, or worse yet to accuse you of lying to a federal
officer.
If the Probation Officer asks you about those things, turn the question
back on him. Ask what US Probation's information shows. Answering a
question with another question has a long and storied history. Make the
Probation Officer do the talking, about substantive matters.
The Probation Officer should (and probably does) know that you
have a 5th Amendment right to remain silent, concerning any information
that could potentially lead to criminal charges. Your best bet is almost
certainly to let the Probation Officer get what he can, from outside sources,
and leave it at that. When the Probation Officer tells you what his
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information shows, you then have the right to agree or contest his
understanding of the facts. If you agree, just say you're not going to
contradict that information.
If the info is false, try to prove falsity through some source other than
your own oral or written assertions of fact. Less said is easiest mended.
Truer words were never spoken, especially when you’re in the dock on a
criminal charge. You don’t want to give any potential government agent
information to twist, to either force you to take the witness stand, or take
an unjustified hit. Avoid positive representations of fact, one way or the
other.
It’s a terrible idea to lie to any government agent, about anything - but
a great idea to keep your mouth shut. You need to be ready with a
response, when the Probation Officer's current information is favorable to
you, (or, more likely, less damaging) but you know more. You need to be
primed to open your mouth without inserting foot! You should practice
your responses until they are conditioned into your mind, until they flow
smoothly from your tongue.
A lie, no matter how small, can come back to haunt you. Remember
Martha Stewart? A zipped lip almost certainly would have spared her
from the ranks of khaki-wearers. Ditto for a lot of other federal
defendants.
A totally innocent misstatement of fact can be devastating. I’ve made
misstatements of fact, utterly confident that I was speaking truth.
Everybody makes mistakes.
Your best bet is to zip that lip tighter than a drum, the first instant
you see a government agent or “cop” of any kind. Be nice and be pleasant,
but let them know that your lawyer won’t let you talk. If they need info,
they’ll need to talk to your lawyer.
If you haven’t watched this famous video by a Regent Law Professor
James Duane, explaining why you should never talk to the police, do it
now. Make sure all your friends and associates watch it. The basic
premise is that nobody - not even the smartest criminal defense lawyer in
town - is smart enough to talk to the dumbest cop on the beat. Professor
Duane brilliantly explains why the only safe and rational path is to zip
your lip and keep it that way.
Once you invoke the right to counsel, don’t allow tricks to get just a
few words out of your mouth. If they try (and you have the mettle and
skill to do it - don’t overplay your hand) start grilling them for
information. What’s your name, your officer number, identity of ALL
employers, identity of all officers they work with, every statute of offense
they are investigating, everything else. Get your pen out, get some paper,
start getting info from them and giving none. Ask if that’s standard
practice in their office, to try an end run on the right to counsel. Keep
asking questions until they quit answering, while giving out no
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information of your own. By whatever means necessary, make it abundantly
clear that when you invoke the right to counsel, its game over until counsel
gets there.
If your lawyer won’t make you zip your lip, and then play an
exceedingly tight game with your information, you need a new lawyer.
Your lawyer should be the black hole of information for the government.
Once info falls through his event horizon, THEY AIN’T GETTIN’ IT! At
least not until both you and him determine that your best interests are
served otherwise.
Before you criticize Martha Stewart, keep in mind that most players
in the federal prosecution racket (including a lot of defense lawyers) keep
up a steady drumbeat, about how persons who "cooperate with the
investigation" are good, and those who don't are bad. That's a
psychological game designed to get you to destroy yourself. You shouldn't
fall for it, but you should not look down on those who succumb to the
pressure.
The right friendly response is your best bet, but its hard to do that if
you haven't thought about it carefully, and formulated your strategy in
your own mind. Questions are often better than declarations. If the
Probation Officer asks you a hard question, and persists even though you
ask what his information shows, ask if you're required to answer that
question. Often the Probation Officer will readily agree that you have a
5th Amendment right to remain silent. Most of the time, you won't
technically have to "plead the 5th." The government agent will openly
acknowledge it.
Don't let anyone denigrate you for claiming a constitutional right.
The claim and exercise of a constitutional right cannot be converted into a
crime.
Less said is easiest mended. The test for speaking in the presence of a
government agent should be "is there the tiniest chance this information
might come back to haunt me?" Yes, that means that you will say almost
never say anything at all, much less anything you think to be “of
consequence.” You'll keep your mouth tightly shut about a lot of things
despite thinking that the information is worthless to your adversaries.
Most of the time, you don't know what's worthless and what has great
value, until its too late. A cautious and crafty lawyer is worth his money
when you're saying ANYTHING, however innocuous you think it may be,
in the presence of a government lawyer, agent, or employee.
Your lawyer may advise you to say you have a drug or alcohol
problem. If so he's trying to qualify you for the RDAP, (Residential Drug
and Alcohol Program). RDAP is basically a snitch factory, designed to
break down psychological barriers against betraying friends without a
valid reason. RDAP is a worthless fraud on the American taxpayer, but it
will get you a year off your sentence, and (theoretically at least) guarantee
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you a year of halfway house, whereas otherwise you'll often (but far from
certainly) get less halfway house. RDAP is a ring in your nose, hooked to a
chain, which US Probation holds. Get out of line and they'll yank the
chain. If you screw up they can take your "year off" and your full year of
halfway house. Sometimes they'll take part of the year of halfway house
just because they're a pack of sociopaths. They'll almost always get away
with it.
How do you think the feds achieve their enormous recidivism rates,
up to 80% for some demographics, and generally averaging in the 40-50%
range? Do you think that federal prisoners just want to go back to prison?
Your lawyer SHOULD show you a pattern of the PSR actually used
by the local US Probation Office, and go over every section, so as to make a
game plan for what to say, and more importantly what not to say. You
should know the subject matter, you should have your notes, you should
have a game plan, and you should execute on the game plan. Rare indeed
is the lawyer that plays this game well.
The Probation Officer is going to prepare a tentative PSR (if it wasn’t
done earlier) and send it to the government and the defense. Both sides
will have a fixed period of time to make objections. Thereafter, the
Probation Officer will either accept or reject the objections. The revised
PSR, with objections from both sides, will be front and center in the next
proceeding, the sentencing.
A sentencing hearing will be scheduled. The court will hear
arguments from both sides, concerning objections to the PSR. The court
will rule on objections. Bring a checklist, to include a list of all matters
upon which you want rulings. Make sure you get a ruling on all the issues
that are important to you. The court can recommend (but not command)
the Department of Justice-Federal Bureau of Prisons (DOJ-FBOP) to place
you in a certain facility. The court can also recommend that you be
separated from your co-defendant, or anyone else. Those
recommendations are nearly always followed.
Federal courts operate on a complicated system called the "Sentencing
Guidelines." The starting place for your sentencing is the federal
Sentencing Table. See Table of Contents, Appendices. Take a look at this
table. It has two dimensions. The vertical dimension is the "Offense
Level." The horizontal dimension is the "Criminal History Category," of
which there are 6. Moving to the right by one Criminal History Category
moves the sentencing range up one level. Understand the patterns.
Offense Level numbers range from 1 to 43. Offense Levels 1 through
8 have a maximum recommended sentencing range of zero to six months,
for Criminal History Category I. Moving from 8 to 9 will raise the
Guideline Range from 0-6, to 4-10 months. In other words, both the
bottom and the top get a 4 month boost. From 33 to 34, the range goes
from 135-168 to 151-188. That's a bump of 16 months on the bottom end,
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and 20 months on the top end. From 41 to 42, the bottom increases by 3
years, while the top goes from 405 months to "life." An Offense Level of
43 has a recommended sentence of "life" across the board.
Sentences on drug charges are primarily driven by the amounts of
drug for which you are found responsible. For this you should refer to the
Drug Quantity Table. See Table of Contents, Appendices. Tax charges
are generally driven by the "tax loss" found by the court. The Sentencing
Guidelines have a “Tax Table” or “Tax Loss Table” similar to the Drug
Quantity Table. A similar pattern follows for some other types of charges.
At the end of the sentencing, the court will impose sentence. You're
either going to remain on bond pending appeal, or go to jail immediately.
It used to be fairly easy to stay out pending appeal. The US Department of
Injustice successfully lobbied Congress to create a presumption in favor of
immediate incarceration. That's not because of flight risk, public safety, or
any other legitimate or honorable reason.
That's because it is, for all practical purposes, impossible to effectively
appeal, or otherwise defend your legal rights, from jail or prison. With an
excellent appellate attorney and sufficient financial resources, you might
do a decent or even a good job. If you're pro se, you're almost certainly
toast, and you are ALWAYS drastically disadvantaged as compared to a
litigant remaining free pending appeal.
Plan on going to jail at the sentencing. You need to have your affairs
in order when you report for sentencing, assuming you were fortunate
enough to stay out on bond up to that point in time. The most common
times to go to jail are 1) upon arrest, 2) after a jury verdict of guilt, or 3)
after sentencing. You might get to self-report, which will probably give
you perhaps 6 weeks after sentencing to get your affairs in order, but don't
count on it. A TINY proportion of defendants will stay out pending
appeal. More on this issue later.
If you haven't been to jail before, it can be a terrifying experience. The
other inmates will probably be very interested in the newcomer. Most of
the time, you'll make friends pretty quickly, and settle down to the
rhythms of jail life.
You will be put in handcuffs and shackles and sent to a "transfer
center" generally within a few weeks. Oklahoma City and Atlanta both
have transfer centers. Oklahoma City Transfer Center generally goes by
the acronym "OKC-FTC" for "Oklahoma City - Federal Transfer Center."
Most transportation is by air, commonly referred to as "con-air."
Sometimes you go by van or bus. You'll go to a 2 man cell in a high rise
detention facility. You have no outside recreation except a small concrete
area on your floor.
When you get to the Transfer Center, you'll go into a "tank,"
consisting of a relatively large room with benches along the side, and a
toilet with a low enclosure near the front. From there you'll be processed
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into one of the housing units. During processing, they'll tell you your
destination.
Thereafter you will be awakened some time during the night, usually
from about 2:00 AM to about 4:00 AM, and told to get ready to depart.
Usually they won't tell you the day before, but you can guess, based on
patterns you learn from other inmates. You'll go to one of the "tanks"
where you'll wait until they're ready to process you out. Then you'll go
through what amounts to a reversal of the incoming process. You'll be
placed in cuffs, belly chain, and shackles. If you're unlucky you might be
"blackboxed." That's a rigid, heavy, very uncomfortable handcuff that can
cut off circulation, and almost always a case of gross overkill. Virtually
nobody has a prayer of getting out of the basic handcuff and shackle setup.
Usually, you'll take a plane to an airport, then a bus to the prison.
Federal prisons are generally a major improvement on conditions at a jail.
If you're going to prison, you want to get there as soon as possible,
although most first timers don't know that when they go to jail.
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CHAPTER 3: JOB ONE - KNOW WHAT YOU'RE
UP AGAINST
Most of the time, a federal criminal defendant promptly retains an
attorney. Shortly thereafter, an arraignment is conducted. The attorney
dutifully stands up and says "Not guilty, your honor." A parrot could
learn that phrase, fairly quickly, but the defendant pays the lawyer a lot of
money to say it.
In one way, its really hard to screw up an arraignment, in another
way its hard to get it right. Defense lawyers thoroughly screw up
arraignments, nearly all the time. The arraignment is the perfect time to
nail down the "nature and cause of the accusation." Defense lawyers
almost never do it. When I practiced law, I for the most part screwed it up
too. I didn't do it on purpose, but my lack of knowledge did a lot of
damage to my clients.
I once represented a gentleman named Robert Lawrence, in Peoria,
Illinois. He was an auto worker turned carpenter, who'd had
disagreements with the IRS. It took me two trips, by car, from Ft. Smith,
Arkansas to Peoria, Illinois, to enter a plea. The first time, I asked some
questions, to which the government didn't have the answer. I asked for a
chance to come to arraignment at a later date, which was granted. On the
second arraignment hearing, Lawrence entered the not guilty plea. A
request for a bill of particulars was filed, which went exactly nowhere.
Motions for a "bill of particulars" rarely work. Why should the
District Court order the government to commit to a particular theory?
That makes the government's job (convict regardless) harder, and the
appellate court will rarely overrule a denial.
Just before trial, the AUSA, Gerard Brost, asked if the defense would
agree to a continuance. We objected. The government filed for a
continuance anyway, which was quickly opposed. The government
denied the motion, in essence telling the government to be ready to try the
case on Monday morning. That afternoon, the government dismissed the
indictment, with prejudice. "With prejudice" means the indictment can't be
re-filed. "Without prejudice" means that the indictment can be refiled.
You can't read this case in the reports (published court decisions).
What's to report? If you want to see what went down, you need to get the
PACER docket. (US v. Lawrence, Central District of Illinois [ILCD]
1:06-cr-10019 MMM-JAG). That tells the story. You can get the docket and
every single pleading, order, or other filing, for a modest sum. The case
was concluded by an order of dismissal with prejudice. There was
litigation and an appeal, asking for his attorneys fees under the Hyde
Amendment, 18 USC 3006A, statutory note.
If you think the case for saying that prosecutorial authorities in the
federal executive branch exert outsized authority over other officials is
overstated, consider how the Hyde Amendment came to be in a NOTE.
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Wouldn't it make sense to CODIFY this Congressional enactment? There
is no customary statutory citation - this provision was hidden in a "note."
It is far below the nearest statute above, and far above the first annotation.
In other words, it is placed so as to get the least possible attention. Why
would a codifier - a well educated person charged with making
Congressional enactments organized and logical - put part of an Act of
Congress in a NOTE?
Mr. Lawrence's Hyde Amendment claim was not successful. US v.
Lawrence, 217 Fed. Appx. 553 (7th Cir.2007) The government claimed that it
dismissed the charges not because of any fact sufficient for recovery of
attorneys' fees, but rather because the government had miscalculated the
tax due. But Lawrence did secure dismissal of the criminal charges.
This result was possible only because a man of modest means was
willing to pay the customary hourly customary rate, for two round trips by
car, from Fort Smith, Arkansas, to Peoria, Illinois. It was possible only
because he was willing to listen to me and to Lindsey Kent Springer, when
we told him that certain information from the government was worth the
expense. Years later, Springer and I would be co-defendants in NDOK
4:09-cr-43 SPF, in Tulsa, Oklahoma. Since 4-23-2010, we've both been
serving 15 year prison sentences.
Lets start in the middle of the process and deal with the preparation
later. Meticulous preparation is key to success, but sometimes it pays to
first look at the process for which you prepare.
You should appear in the courtroom at least 15 minutes early, more if
its your first appearance or you have a long drive. You should have your
notes that will remind you of everything you want to accomplish in this
hearing. You should have the names of the judge, AUSA, US Attorney, US
Probation Officer, Public Defender, bailiff, US Marshals if any, and the
court reporter, written on your notes for your ready reference. To the
extent of your knowledge beforehand, you've practiced these names in
your mind, and you run over them again as you come into the courtroom.
If you see someone you don't recognize, introduce yourself, in a friendly
way, and ask their name. Make contemporaneous notes of everything, at
convenient times. Comport yourself in a pleasant, professional manner.
The judge calls the court to order and announces the case. The judge
ascertains, on the record, who represents the government and who if
anyone represents the defendant. When you say you're pro se, the judge
may simply appoint the public defender's office or a specific public
defender to represent you for purposes of the arraignment. Those should
be "trigger words." You should have your game plan, and you should be
ready to politely and professionally ask the judge if you could have the
attorney as "standby counsel" for the purposes of the proceeding. Rarely
will objection be had to that process. You'll have the attorney at your side
to provide you with advice and counsel, and help you understand the

34

CHAPTER 3

JOB ONE - KNOW WHAT YOU’RE UP AGAINST

proceedings.
If standby counsel is denied, ask to proceed pro se at the present time,
and take up the question again later. Why? Because the lawyer can cut
your throat and leave you to bleed, with two simple words - "not guilty."
Until you explain, the lawyer won't understand what you're doing. After
you explain, he might and might not sympathize with your plans. You
don't need someone else with the legal power to utter words that bind you,
in your criminal proceedings, unless you have absolute confidence that
they will say nothing that you did not authorize.
Remind yourself to listen carefully to all questions or commentary
from the bench. NEVER cut off the judge or try to talk over him/her.
That’s a horrible idea for a lot of reasons, not the least of which that a court
reporter is tasked with writing down everything that is said.
When a question comes, carefully listen to the question, and answer
the question. Usually you should give yourself a small amount of time to
think, all while showing the court and other parties, by body language,
that the answer is soon forthcoming. The judge, at all times, is evaluating
you as a person - with or without conscious thought about it. You need to
come across as thoughtful, polite, professional, respectful, well bred.
The judge holds enormous power over you. You need to work on
developing a rapport, or at least a mutual respect. That doesn't mean you
don't stand up for yourself. Often, you'll gain points, not lose them, for
standing firm for rights, with respect to which an arguable legal basis
exists. Judges and magistrates know you have a right to persist in
non-frivolous arguments, and persist in a request for a ruling. Some of
them have a bad habit of dodging arguments they don’t like - but they
know you have a legal right to the ruling.
The judge asks if you're ready to proceed, you say "yes." The judge
asks if you waive the reading of the indictment. You respond that you
don't need a reading of the indictment. The judge asks how you plead,
either with or without an explanation of your options.
If you don't get an explanation of your options, ask for it. It matters
not one whit that you "know" what he'll say. The important thing is that
the words come out of his mouth, on the record. There is a good chance
that they'll have significance later on.
If the judge says you can plead "guilty" or "not guilty" you should ask
if an "Alford plea" or a "no contest plea" will be accepted. As explained
earlier, an Alford plea involves a plea of guilty in which the defendant
does not admit all elements of the offense. The judge probably will say
that such pleas will not be accepted, but you need to hear that from the
bench.
The judge will ask if you understand the charges. You should
respond in substantially the following fashion. "No, I really don't
understand the charges, but I think I could understand the charges if I
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could get an early Presentence Report. Would you be so kind as to order
an early PSR, and let us reconvene at that time for the arraignment?"
The district judge will probably agree. He will probably ask if the
government objects. However, if the government objects, they just open
the door for you to ask for specificity. In that case, ask the judge if you can
have just a few minutes with the government and the Probation Officer, to
go over your issues.
Know the rules, including local rules, on this subject. For example,
you will find the following local criminal rule in the Northern District of
Oklahoma (NDOK):
LCrR32-9 Requesting Presentence Report before Guilty Plea.
A motion for a presentence investigation report before a defendant
has entered a plea of guilty or nolo contendere will be granted only
for exceptional circumstances and shall state all bases for the motion,
the position of the government, include a copy of any proposed plea
agreement, and contain a waiver of the defendant’s right to a speedy
trial.
Don’t worry about such things. You need to know these things in
advance so you can navigate them. Don’t think this says an early PSR isn’t
possible - it certainly doesn’t. Taken to the logical conclusion, you’ll
probably have to waive the days necessary to do the PSR, from your
speedy trial clock. That’s a worthwhile trade.
The worst case scenario is that the judge will overrule everything you
have to say, and enter a plea of not guilty on your behalf. He probably
won't, for a lot of reasons. First, the Federal Rules of Criminal Procedure
(FRCrimP) only give him power to enter a plea for a defendant who
refuses to plead on his own. FRCrimP 11(a)(4). If the judge indicates that
he's going to enter his own plea on your behalf, remind him that the rule
only allows such a plea if the defendant refuses. You're not refusing, you
just want to make sure you're giving the court a plea consistent with the
law and the facts and your legal interests.
Lets back up just a bit, since I'm taking things out of order anyway.
One of the things you needed to do in preparing for the arraignment was
to prepare your own PSR. I know some people will think you're crazy.
Actually, you are crazy - like a fox. You're going down a road the
government never expected you to go down, because it is
counter-intuitive.
You especially need to write the section on "Offense Conduct." You
can leave blanks. Almost always you should leave blanks. Don't suggest
an accusation against yourself in excess of the strict, technical language of
the indictment. You should be ready to fill in those blanks when you talk
to the Probation Officer. Keep in mind that this section is often the lion's
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share of the text in the PSR.
You need a checklist for yourself. As you go through the PSR, you
need a sheet that reminds you of the questions and issues. You need to be
able to give a copy of your pro forma PSR to the Probation Officer, without
tipping your hand or exposing information that you don't want exposed.
That's all fine as long as you have your personal notes on a separate sheet.
Did your parents ever send you to cut a switch, for your own
"switching?" If so, did you go cut the biggest, longest, strongest switch
you could find? Or did you look for a switch that was a little weak and
flimsy, with some leaves to create wind resistance? Probably the latter.
That's basically what you're doing here. You're taking the initiative,
putting forth your version of the charges. You should not admit to
anything, and you aren't admitting to anything. You should provide a
framework of what the written charges say, in plain, unmistakable
language. You’re cutting off everything not supported by express words
of the indictment. When you're done, you should have the government's
specific theories of criminal liability. You'll get a better idea of this as we
go along.
Drug charges are common in the federal system. Prosecutors often
(but far from always) charge on the basis of the statute. Let's take a real
life example. In the PSR included in the Appendix to this book, the grand
jury (allegedly at least) accused him of a conspiracy involving a violation
of 21 USC 841(a)(1), concerning more than 500 grams of a substance and
mixture containing methamphetamine. I call it METHMIX, to easily
distinguish it from something called “ICE,” due to a higher minimum
purity level.
Prosecutors draft indictments to track the language of the statute,
alleging the minimum amount necessary to trigger a certain range of
penalties. If they have to go to trial (which is rare) they are left open to
prove any alleged transaction they choose. If they try to prove 10
transactions of a kilogram of METHMIX each, you get convicted if the
petit (trial) jury believes any one of the ten stories told under oath by
witnesses.
Fifty grams of ICE will trigger the same range of penalties as 500
grams of METHMIX. This guy was indicted for METHMIX, then punished
for ICE. How do you stop that? You get clarification from the Probation
Officer of the substance, and also of the specific alleged quantities. Basically,
you're getting the "who, what, where, when, and how" nailed down, so
your charge doesn't morph into something never even considered by the
grand jury. You're after words on paper that cut off the government from
"bait and switch" tactics.
The AUSA wants to parrot the statute to the grand jury, put the
words of the statute in the indictment, get a rubber stamp from the grand
jury, and then use the count of the indictment to mean whatever it wants the
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count to mean. If you're unsophisticated enough to say you know the
unknowable, and understand that which has no fixed meaning, then the
government is off to the races, and you're well on your way to a long term
in federal prison.
I've created a complete outline of what a PSR looks like, and the
information it will probably contain. This is as good a time as any to tell
you what a pleading looks like.
A pleading starts with a "caption." The caption is generally that part
of the pleading from the top of the page down to the title of the document.
Follow the format used by the government or an experienced licensed
attorney. Copy them and its generally hard to go wrong.
You need to know the format of a district court case number. Try this
case number: GAND 1:06-cr-222-01 CC/GGB. "GAND” is the code for the
Northern District of Georgia.
“GAND” tells you where this case is at, and thus which PACER
directory contains the docket. The first digit ("1") tells you the "division" or
"seat" of the district judge assigned to the case. Lets say you have 5 judges
authorized for the district. That first number, before the colon, will tell
you which "slot" is assigned to your case. It seems like federal judges are
permanent, and that's not far from the truth - they hold their office during
"good behavior," which for all practical purposes is either for life or for as
long as they care to be a judge. Older judges often go on "senior status"
which essentially means they're still a judge, but with a lighter workload.
The first number tells you the division, which in the foregoing
example is Division 1. The division is held by a particular judge at a
particular time. It's not a bad idea to list off all the divisions, and the
current judge assigned to each division. That's good information to know.
The "06" after the colon refers to the year of filing. That case was filed
in 2006. The "-cr-" just means it is a criminal case. If you see "-cv-" that
means it is a civil case. There are only a few designations, so its easy to
determine, at a glance, what type of case is represented by a district court
case number.
The "222" is a number applied to cases within the year. The first case
filed in the year will show something like "00001." You may see the
number "00222" within the case number. You can safely ignore the zeros
on the left of such a number - they're just placeholders. The number(s) on
the left are what matters. HOWEVER, that doesn’t explain the case
number in the Lawrence case, namely 1:06-cr-10019. Perhaps the clerk in
this district starts the year with case # 1:06-cr-10001? I don’t know.
The "01" after the "222" means that the defendant is the first listed
defendant in the case. Indictments can have dozens of defendants. The
last 2 digits identifies which defendant in a multi-defendant criminal case
is referenced, on a given document.
The "CC" is simply the initials of the assigned judge, in this case
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Clarence Cooper. It is usually 3 letters, the initials for the first, middle and
last name. The second set of initials, beyond the slash (or dash, which
means the same thing) is the initials of the magistrate.
Sometimes the title of the pleading is in the caption. I don't like that
format, but I sometimes follow it anyway, just to get along and go along.
Most of the time, I put the title of the pleading or paper right below the
caption, and right above the text of the pleading.
You should always say who is filing the pleading, plus at least
enough information for the clerk to correctly categorize your filing.
"Defendant John Doe's Motion to Dismiss for Lack of Venue" is a good
title, when you have multiple defendants. If there is only one defendant,
the name "John Doe" is not necessary. If you want to do a good job of
titling pleadings, look at how experienced lawyers have done the job.
Most of the time, that's how young lawyers learn their craft. They crib off
the old salts.
Federal courts now use Case Management/Electronic Case Filing.
Use of CM/ECF is mandatory for lawyers. Pro se litigants can file a motion
asking permission to use it, if they think they have the necessary skills.
This system puts headers at the top of the pleadings. For that reason the
clerk needs the top 1" inch left blank. The idiots in charge of the
DOJ-FBOP love to use every bit of the space at the top, on administrative
remedy papers likely to be filed in a court case. That way, if you don't
know better, you'll irritate the deputy clerk, first rattle out of the box. If
you know how the system works, you'll reduce the image on the copier,1 to
give the clerk an inch at the top.
Yes, the clerk can and usually will do the job if you don't. But they
appreciate it if you can get your pleadings fixed up right. Clerks and their
deputies are VIPs and should be treated as such at all times, the best you
can. Make them feel good. When dealing with other people, its good to
keep this truth in mind. The last thing the other fellow will forget is how
you make them FEEL.
The filemark header for our example has this information, on a
representative page:
Case 1:06-CR-00222-CC-GGB Document 273 Filed 10/02/17

Page 1 of 4

This gives you the full case number (but nothing about which
defendant specifically the government's response refers to - that's a
separate issue), the fact that this is Docket # 273, the filing date, and the
1

You can also fold over the top of a plain sheet of paper, and slip the
page into that slot, so as to get the inch. Alternatively you can cover up
part of the slit that gets the image from the document feeder, thus
obtaining the same result much more quickly.
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fact that you're looking at the first page of a 4 page document. The
government in its caption includes "Criminal Action No. 1:06CR-222-01-CC." You can clearly see that their format is just slightly
different than the one used in the filemark headers. However, it does the
job very well, and includes at least some information not included in the
header. The "01" tells you that this pleading involves defendant #1 in this
case. That's additional information as compared to the filemark header in
this case.
This gives you the full case number (but nothing about which
defendant specifically the government's response refers to - that's a
separate issue), the fact that this is Docket # 273, the filing date, and the
fact that you're looking at the first page of a 4 page document. The
government in its caption includes "Criminal Action No. 1:06CR-222-01-CC." You can clearly see that their format is just slightly
different than the one used in the filemark headers. However, it does the
job very well, and includes at least some information not included in the
header. The "01" tells you that this pleading involves defendant #1 in this
case. That's additional information as compared to the filemark header in
this case.
If you're going to jointly draft a document with government
personnel, you need to know and understand their format. Generally, 1"
margins all around, 12 point Times New Roman or Century Schoolbook
font, and double spacing (except for footnotes and technical parts) will
stand you in good stead. Use paragraph number CODES, not physical
numbers, so you can insert a new paragraph at any time.
Get a copy of the local rules and make yourself a checklist of the
requirements set forth therein. Perhaps more importantly, look at
pleadings filed by government lawyers and lawyers working for respected
local law firms. Pattern your pleadings and papers after their pleadings
and papers. Its harder, but if you can look at one or more local PSRs, and
copy their format, you're ahead of the game. Sometimes the PSR will be
single spaced with spaces between paragraphs, whereas ordinary
pleadings will be double spaced. Probation Officers are individuals, so if
you can review a recent PSR by your Probation Officer, and follow their
format, it is to your advantage. Using the same word processor is
probably an advantage, but perhaps not so much in the modern world
with good capabilities for converting a file from one format to another.
Its going to take some time to do a PSR. They can easily run 20 or 30
pages or even more, but they don't always. Lets go over the process, using
the attached Appendix for an example.
This particular PSR, for whatever reason, has two unnumbered pages
at the beginning of the document. You need all the information on those
two pages. You don't necessarily need a photocopy - and probably won't
be allowed to have one, unless you're resourceful and persistent. But you
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need every snippet of information that you see on those two pages, in the
summary.
You need every single name you see, anywhere in the PSR. It is
exceedingly important to know the name of the judge, probation officer, all
co-defendants, all defendants in related cases, and all sources of evidence.
You need to be able to compare INFORMATION from one PSR with the
information on another PSR. You need to know if the government is
telling a consistent story.
If the government doesn't want you to know a name, its basically a
sure bet that you do. OK, sometimes there's nothing to see. But you
should find out. You should follow these leads.
FRCrP 32(d)(3) EXCLUSIONS says that a PSR must exclude A) any
diagnoses that, if disclosed, might seriously disrupt a rehabilitation
program; B) any sources of information obtained upon a promise of
confidentiality; and C) any other information that, if disclosed, might
result in physical or other harm to the defendant or others.
That's ok. The exclusion of some sources implies the disclosure of
everything else. If the Probation Officer doesn't want to disclose a name,
ask the legal theory and legal authority behind the failure to disclose. Ask
who is going to testify to the necessary facts. Ask how you're supposed to
enforce your constitutional right to compulsory process for witness
favorable to you, if the government won't provide names and addresses of
persons allegedly having knowledge about facts relevant to the criminal
case.
Take a look at following language from the "Restrictions on Use and
Redisclosure of Presentence Investigation Report" at the bottom of the
second unnumbered page.
It is the policy of the federal judiciary and the Department of Justice
that further redisclosure (sic) of the presentence investigation report
is prohibited without the consent of the sentencing judge. The
Presentence Investigation Report is a privileged court document and
may not be duplicated. It may be reviewed only upon order of the
Court or through authorization by this Court's Probation Officer. Its
contents may not be quoted or otherwise released without specific
authority.
The PSR is where the most outrageous frauds are practiced upon
defendants in federal courts. Of course the courts don't want this
information disclosed.
The argument that the DOJ and federal courts use to justify this
secrecy is the need to protect snitches from retribution. There is
admittedly some facial justification for secrecy. However, this is not really
and truly an honest justification. There is a better argument for allowing
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criminal defendants to keep their own PSR secret, at least as to personal
identifiers.
The DOJ will doubtless counter that if PSRs are generally available,
inmates will coerce other inmates into disclosing their PSRs, under pain of
assault and personal injury. Also, if some inmates can produce PSRs and
some can't, other inmates will assume the worst if an inmate, for whatever
reason, fails to produce the PSR. Thus the prohibition on inmates
possessing a photocopy of their own PSR.
Lets start with due process. The defendant subject of the PSR has the
legal right, at any time, to review the PSR. It is conceded by the DOJ-FBOP
that the inmate has the right to copy the PSR WORD FOR WORD, in his
own hand, if the defendant so chooses, and keep that written copy in his or
her own possession. Due process requires no less. How else can a
defendant effectively appeal a sentence thought to be excessive or
otherwise subject to legal challenge? This is true for all inmates, but
especially those who are pro se.
In an honest prosecutorial and correctional system, the defendant
would be able to use the best professional software to copy the PSR word
for word, or such portions as the defendant chooses. That should be a
quick and easy task - not something that takes hours or days.
Often overlooked is the right to previous versions of the PSR. You
should do everything possible to get ALL prior versions of the allegations
of the PSR. Older versions and later edits tell a story. However, unless
you are very proactive and furthermore willing to do some work, you
probably won't be able to keep this information in a usable format. This
information is valuable, and you should do everything possible to keep it
for yourself, in the most useful format, such that you can re-create it and
get it sent to you at any time. This is one of those things for which
paralegal assistance is often well worth the cost.
Don't forget that the DOJ lobbied Congress to get laws that slam the
door on criminal defendants long before their appeal is concluded. The
DOJ has used its OWN POLITICAL POWER to force criminal defendants
to litigate appellate issues from a jail cell, virtually all of the time.
It is disingenuous to claim that the DOJ cares about the safety of
inmates and doesn't want their "snitches" to get hurt. In fact, the
DOJ-FBOP has "cheese factories" to which it sends cooperators with
security classifications suggesting assignment to USPs (US Penitentiaries,
the highest commonly used security level) and Mediums. Most Lows are
such that a snitch can "walk the yard" without serious threat of
interpersonal violence. The DOJ-FBOP knows which is which. They have
records and statistics.
Virtually all jails contracting with the US Marshal Service have
multiple "pods." Inmates can't get from one pod to another. It is easy
enough to put vulnerable inmates together, and thus prevent violence.
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The Oklahoma City Federal Transfer Center, (OKC-FTC) has 12 housing
units. It is very easy to put vulnerable populations - for the most part
snitches and sex offenders - into their own housing units. They DON'T!
I'm totally sympathetic with personal safety issues. Individuals are
sentenced to prison AS punishment, not FOR punishment. No inmate
should be forced to live in fear of an assault by other inmates. Nobody is
big enough or strong enough to withstand a mob in a USP or a Medium. If
you can whip 5 guys singlehandedly, they'll send 10. Furthermore,
everyone has to sleep, use the shower, etc., from time to time. Every
person in governmental custody is entitled to protection against
extrajudicial violence and punishment. Nobody is sentenced to arbitrary
violence.
The problem is that the DOJ-FBOP doesn't see it that way. I've seen
the DOJ-FBOP send a cooperator to a prison yard where they knew full
well the inmate couldn't walk. Less than 30 minutes after they hit the
yard, they're run into the guard's office, with enforcers behind them,
forcing them to check into SHU (Special Housing Unit, or jail for the
prison). The guard asks them to give names. This is of course asinine,
since the new guy doesn't know ANY names, and the guard only needs to
look to see who is behind the inmate, forcing him to "check in."
The hapless inmate goes to SHU. In SHU, the personnel say "give me
6 months in SHU, I'll get you transferred." This is true enough - he gets
transferred. What goes unsaid is that the DOJ-FBOP transfers the hapless
inmate to yet another prison at which the DOJ-FBOP knows than no
cooperator or sex offender can "walk the yard." The cooperator gets
checked in to SHU, where he is told yet again "give me 6 months in SHU
and I'll get you transferred."
Why? That's easy, and I'll tell you. If asked I'll back it up. That
happens for various reasons. Giving you all of them would take too much
time and space, and go beyond the purpose of this book.
The main reasons are that the cooperator quit before the DOJ was
satisfied with their cooperation. The cooperator didn't give all the biased,
deceitful, or outright perjured testimony that the DOJ wanted. The
cooperator didn't totally follow the DOJ's "suggestions" regardless of truth,
honesty, or equity. In other words, the cooperator was not owned, lock,
stock, and barrel, by the DOJ.
There is another common reason that you should know, in case you
need to defend yourself against it. The DOJ-FBOP knows that sex
offenders include some of the most intelligent and educated inmates in the
system. They need to silence these inmates, intimidate them from
complaining, writing "paper," or otherwise standing up for their legal
rights. Therefore, they maintain the threat of transferring sex offenders to
compounds where they cannot "walk the yard." They maintain the threat
of sending the sex offender through a transfer center, and putting the sex
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offender into one of 12 housing units containing inmates who are being
transferred because they threatened or assaulted sex offenders.
The inmates don't realize that they're basically cooperating with their
hated enemy the DOJ, and its subsidiary the DOJ-FBOP. Clearly, if the
DOJ actually wanted the cooperator or S/O to get protection, they'd get it,
quickly and effectively. The DOJ is using inmates as their enforcers, their
unpaid terrorists. The DOJ uses the psychology of the inmates against the
inmates. The DOJ and its subsidiary the DOJ-FBOP of course pleads
innocence. Who, us? Not us!! We're the good guys! We don't do that!!!
It’s the oldest trick in the book. King David used his military
adversaries to murder Uriah the Hittite, not because he hated Uriah in the
traditional sense, but because he 1) coveted Uriah's wife, 2) took Uriah's
wife, and 3) felt the need to cover it up. Uriah was one of a group of 30
"mighty ones," men of renowned abilities in David's army. Uriah was a
valuable asset. David used military enemies to "knock him off" without
getting blood on his own hands - at least, not in the strict, technical, literal
sense.
Ditto for the DOJ. They use embittered inmates to do their dirty work
for them, hoping that no one will ever expose their patterns and practices
to show that it is intentional, criminal, slimeball conduct.
The DOJ-FBOP should feel free to challenge these claims. I stand
ready to defend them. I have names, dates, and papers - for which I will of
course vigorously defend the privacy interests of those involved, since I
totally support the legitimate objectives reflected by the PSR statement now
under discussion. The DOJ-FBOP's own records will prove that my
allegations are true, and that these corrupt tactics are used as a matter of de
facto policy.
To the extent that the DOJ-FBOP considers these allegations
inflammatory, I extend this opportunity. Please simply cease and desist
from these corrupt and dangerous practices. It isn't hard to do.
This PSR has four parts: A) The Offense; B) Defendant's Criminal
History; C) (missing entry) and D) Sentencing Options. This is interesting
and tells you something about the way the Probation Officer thinks and
works. By the very fact that there is a missing part heading, you can be
reasonably certain that the Probation Officer doesn't know how to make
the best use of a word processor. It would be nearly impossible to make
this mistake if the Probation Officer used a template to start each of his
PSRs. Templates save time and embarrassment. Templates provide a
measure of consistency.
A defendant certainly should try to "read" the Probation Officer by
reviewing prior PSRs. Don't just look for the plain and obvious. Look for
WHAT'S NOT THERE. Look for patterns, and try to understand what sort
of template the Probation Officer uses. Try to understand the way the
Probation Officer thinks. You're not trying to hurt them or be adversarial.
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You just want to understand them. You need that information to protect
your legitimate interests.
Keep this in mind. The last thing someone else, with whom you deal,
will forget about you is how you MAKE THEM FEEL. This is an
important principle not only for the Probation Officer, but for everyone
you deal with. That doesn't mean you don't stand firm and fight. That
doesn’t even mean you never use sarcasm or biting commentary or other
rhetorical device calculated to draw an emotional response. That just
means you think about how your tactics and presentation will make the
other person feel.
Yes, studying prior work and patterns takes time and effort and
money. That effectively requires work BEFORE you're in the middle of the
fray. But this information will win some cases outright, and shave months
off the sentences in a lot of cases.
The "Offense" section starts at numbered page 1 and concludes on
page 15. This is the heart of the document. This is where the fight's at.
You need to get as much definiteness as possible, with respect to the
charges that you will be required to defend at trial.
This section starts with "Charges and Convictions." There is no
reason this couldn't have started merely with "Charges and Claims." The
rules prohibit forfeiture in a criminal case unless the indictment or
information "contains notice to defendant that the government will seek
the forfeiture of property..." FRCrP 32.2(a). However, its up to the
defendant to inquire as to specific properties, specific amounts, and the
specific theories for the forfeiture of each property.
This PSR says that the defendant has agreed to pay a special
assessment in the amount of $100. This is a "per count" charge, which to
my understanding is used to finance judicial retirements. I've never seen it
waived, regardless of wealth or lack thereof.
This being the case, it makes total sense to learn about every economic
penalty that the government hopes to exact from you. You should know
not only about the "special assessment," and everything to be forfeited,
with reasons. You should know the fine Guideline Range, and how much
fine the government intends to request at sentencing.
If you learn nothing else, learn this. Everything the government has
to say, to condemn you, or take your liberty or property, is or at least
should be known when the indictment is returned. One of the chief reasons
for indictment, and the constitutional 5th Amendment right to it, is firm
and fixed charges. The accusation should be known to the government at
the outset. The defendant is entitled to know the "nature and cause of the
accusation."
When you sit down with the Probation Officer, as early as possible
and hopefully before entry of a plea, you should determine what the
government thinks you did. It is almost never synonymous with what the
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indictment says. Yes, I have seen commendably specific indictments - but
they're rare. Most of the time, the government tosses out some boilerplate,
gets 12 of the 23 grand jurors to agree (allegedly at least), and then asks
you to plead to their trick bag.
If you plead to the trick bag, you've lost already. You'll be extorted for
a "change of plea." Then the government will set forth the specifics of what
you've allegedly done. That information will be tested according to the
preponderance of the evidence standard, not from a jury but from a judge. In
fact, much of the time, the "preponderance of the evidence" standard, in
actuality, means that the defendant loses regardless of the law and the
facts. You're just screwed.
At page 12 we begin to see the numbers that will drive the sentence,
which in turn will control your destiny for a long time. This is a drug case,
but it is instructive for all kinds of cases. Other cases have their "inputs"
that generate a final number, which will control the Guideline Range
found by the district court at sentencing. The numbers driving the
Guideline Range, which drives the sentence, were as follows:
1)
2)
3)
4)
5)
6)

BASE OFFENSE LEVEL
Specific Offense Characteristic - gun possession
Role adjustment - leader/organizer
ADJUSTED OFFENSE LEVEL
Adjustment for Acceptance of Responsibility
TOTAL OFFENSE LEVEL

= 38 points
+ 2 points
+ 4 points
+ 44 points
- 2 points
42 points

You will routinely encounter the terms "Base Offense Level,"
"Adjusted Offense Level," and "Total Offense Level." You can get a pretty
good idea of what these terms encompass, from the information above.
The "Base Offense Level" is essentially a number that tells you severity of
the underlying offence, in the eyes of officialdom. Aggravating factors are
added in to arrive at the "Adjusted Offense Level." Subtracting points
(generally either 2 or 3) for acceptance of responsibility gives the "Total
Offense Level."
Once you get to the 38 points, a larger quantity doesn't really matter,
per se. Being allegedly responsible for a trainload of a despised substance
might inflame the sensibilities of the judge, but it doesn't change your base
or total offense level.
That being said, anyone with any understanding of the point system
will necessarily try to stay "under the bar." It is utterly irrational to
transport 450, 150, or 50 kilograms of cocaine. You might transport 149
kilos of cocaine, or 49 kilos, thus staying one kilo under the cutoff for the
next level. You might transport a ton at a time, because you know your
base offense level will be 38 anyway. But no thinking person, having a
modicum of risk aversion, would never expose himself to years of
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additional prison time for only a small additional amount of prohibited
substance.
The Drug Quantity Table, (effective 11-1-14) as well as the Sentencing
Table, is set forth in the Appendices. The Sentencing Table allows the
parties to "plug in" the final number - the Total Offense Level, or simply
"Offense Level" - to arrive at a "Guideline Sentencing Range" or simply
"Guideline Range."
The influence of criminal history is accounted for by the six columns,
entitled "Criminal History Category" with subheading "Criminal History
Points." Anyone with 0 or 1 criminal history points is in column I. Two or
three points puts you in column II. The next three columns encompass
three points each. The last one, Column VI, encompasses anything over 13
points.
For the most part (but not totally) moving from one Criminal History
Category to the next simply shifts everything up by one level. Thus each
additional Criminal History Category is generally worth one Offense
Level. It is worth a lot to reduce the Criminal History Category by a level.
Reducing criminal history by a point doesn't matter unless it also brings
you down to the next lower category.
Part C is about the defendant. It starts with "Personal and Family
Data." Mostly this is fairly innocuous, and there is no reason not to
provide the information. Parental medical information can be important
because it may indicate that you are unusually susceptible to certain
conditions based on genetics. You can see from the abstract what kinds of
questions you should be ready to answer. Generally speaking there's no
legal or practical reason to withhold this information, in the ordinary case.
However, you ABSOLUTELY don't want this information in
unfriendly hands. Some prison inmates will use this sort of information to
terrorize and extort family members. Prison inmates have extorted large
sums of money, caused innocent people to commit suicide, etc., on the
basis of their scams. Guard this information with the utmost care. It may
have relevance with respect to visiting rights.
Generally such information has no relevance to legal/appellate rights
and issues. Most of the time, you should strongly consider using good
paralegal help to “sanitize” your PSR of all such information, maintaining
pagination, paragraph numbers, etc., so you can totally and confidently
rely on the remaining information for appeal or other legal purposes.
The next subpart is "physical condition." They will ask about tattoos.
It is illegal to get another tattoo in prison. I strongly advise against getting
tattoos of any kind, inside or outside prison - not that my opinion is likely
to make a difference most of the time. In prison one should worry more
about getting a communicable disease, including sexually transmitted
diseases such as hepatitis-C, than getting a "shot" (formal disciplinary
incident report). Hepatitis-c is prevalent in prisons. In federal prisons, you

47

CHAPTER 3

JOB ONE - KNOW WHAT YOU’RE UP AGAINST

can figure a 4-5% hep-c incidence rate in a Low, 6-7% in a Medium, and
8% or better in a USP.
You really need a physical before prison. If you have the slightest
problem with your back, tell the doctor you need a prescription for a
specialty mattress. I've slept on a mat 5 feet long and perhaps an inch or
two thick, with no pillow. I've been accused of modifying the mat, a
charge that can cost you 27 extra days in prison, even if you greatly
enhance the comfort, utility, and longevity of the mat. The point of these
mats is to torment inmates over the long term, while gouging the
taxpayers for complete junk that couldn't be given away "on the street."
Bring your mattress and pillow prescription with you to the Probation
Office. You need a prescription that the DOJ-FBOP can’t interpret away make sure it is clear, definite, and gives you the right to known high
quality bedding. If you can't get it until later, ask for a revision or
addendum to show that you need a specialty mattress and a pillow of
given specifications.
In prison I generally slept on a mat with "incorporated pillow." The
mat is 24 inches wide, made by Unicor with inmate slave labor. Previous
versions were 30 inches wide or more, but some psychopathic fiend on the
DOJ-FBOP payroll decided inmates weren’t being tormented enough by
the loss of their liberty.
This is a wretched excuse for a mattress. A pillow inside the cover is
not a pillow and doesn't perform the function of a pillow. I sleep with my
feet on the "pillow" because the incorporated pillow hurts my neck. Unicor
also makes flat mats that are actually of reasonable width and fairly
comfortable - but still not as durable and cost-efficient as a basic single
bed.
You certainly need to get your teeth examined. Dental care in federal
prison is outrageously bad, often virtually non-existent. Basically, the first
step in that process, as contemplated by the American Correctional
Association and DOJ-FBOP written policies. Personally, I spent 10 years, 4
months, 10 days in prison, and to my knowledge I never got a
"Comprehensive Dental Treatment Plan" (CDTP).
I once met a man who couldn't get a basic set of dentures, within the
duration of a 10 year sentence. I've been begging for a CDTP for the last 5
years, due to a broken tooth that they refused to even look at. It was fixed
only after the tooth got infected, and I was ready to let them pull it. It took
only a few minutes to grind it down and install a stainless steel temporary
crown, which is mass produced and costs about $2. I greatly appreciate
the dentist saving my tooth, but if he'd spent just a few minutes within a
reasonable time, I would not now suffer from a tooth that is prone to
repeated infection and tenderness.
After I got to home confinement I went to a dentist and got x-rays.
The infection was obvious. I was told it needed extraction. Good dental
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hygiene, with a Waterpik Sonic-fusion Professional (SF-02), Glide dental
floss, and NeutraMaxx 5000 Plus Turbo prescription toothpaste, has
dramatically reduced the swelling and tenderness. The next trip to the
dentist this summer (2021) will tell me more about the prognosis.
If you're under pressure but not in jail, go to a good dentist, tell him
you're going to a place where you won't be able to get substantial dental
care for years or even decades, and ask him to fix everything that is
remotely close to needing repair. If a tooth is weak, crown it. If you're
missing teeth, get prosthetic teeth if you can handle the cost. They're
worth it. However, prosthetic teeth probably mean you really need a
WaterPik water flosser, the best they sell.
When I first got to prison, dental floss was available at prices not
much higher than Wal*Mart. Now it is impossible to buy, where I was last
incarcerated - Yazoo City Camp. You can get "loops" and "picks" but you
can't buy dental floss. My father lost his teeth to gum disease in middle
age. I have had terribly receding gums, but I couldn’t even get an
examination, or dental floss.
Make sure you have a prescription or at least a written
recommendation from your dentist for everything in your dental hygiene
program. If you use a WaterPik or anything like that, you have virtually
no chance to get it without a prescription. You will doubtless still need
courage and determination. The DOJ-FBOP loves to shell the teeth out of
the mouths of the weakest and most vulnerable members of our society.
They won’t give you a prescription, and they’ll probably be hostile to a
prescription or recommendation you get “on the street.”
If you have the slightest tendency to paruresis ("pee-shy" or "shy
bladder" syndrome) I strongly encourage a trip to a urologist. Usually
there is at least some physical component, although psychology usually
also plays a part. This is not always due to benign prostatic hyperplasia,
or BPH, a nonmalignant growth of the prostate gland. Drugs such as
Flomax don't necessarily work, and those drugs sometimes cause
intolerable side effects. There are now minimally invasive means to
reduce pressure on the urethra, including UroLift and Rezum Water Vapor
Therapy.
I just got UroLift. Less than a month out from the procedure, I think
it’s the best thing since sliced bread. At this point in time I cannot imagine
choosing any other option, if I had it to do over.
Document paruresis on your PSR. This is one of those things that
BOP officialdom needs to know, but other inmates don’t. If you are asked
to provide a urine sample for a drug test, you need to be able to say that
your PSR documents this problem, and that you need accommodation.
Often (ok, generally) the guard won’t even know the official policies with
respect to providing a urine sample.
You need to think long and hard about what might make you
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miserable in a prison environment. The DOJ-FBOP can't realistically deny
knowledge of that which is documented in the PSR.
Next comes mental health, followed by substance abuse. If you want
to get the "drug program" you need to have a substance abuse issue
documented in this section.
That's a double edged sword. The "drug program" is a pure
unadulterated fraud, designed to rip off the taxpayers, break down
psychological barriers to snitching, and condition inmates to accept a total
Potemkin village mentality as an ordinary condition of life. You're
supposed to get a year off your sentence, and also get a guaranteed one
year of halfway house. Any slip-up can set you back, and you can get
kicked out if you don't follow their silly rules. You will probably have to
do "follow-up treatment" after prison, which is probably nothing but more
worthless garbage at large public expense. You have to decide for yourself
if RDAP is worth it.
Educational and vocational skills is the next section. Once again,
education in the DOJ-FBOP is, in every prison in which I have been
incarcerated, a pure unadulterated fraud. I have been told that some
federal prisons aren't run that way. I have in fact seen proof that some
prisoners have access to computers on which they can prepare well
formatted and edited legal pleadings. I've never been to such a prison,
and can't provide a good synopsis of conditions on the ground.
Incidentally, I was at FCC Forrest City Low, then at FCC Oakdale 1,
then at Beaumont Low, then at Yazoo City Low, then at Yazoo City Camp.
I wore out my welcome at the first 3 places, mostly for doing legal work. I
probably wore my welcome out at Yazoo City too, truth be told. But I
stayed there until I went to home confinement.
Employment record comes next. I'd suggest providing contact
information on employers of record, because the government has that
information anyway. If the employer has withheld taxes from your pay,
you can figure that the government has that information anyway.
Don't say more than you need to say. You certainly don't want to
make any representations that might logically trigger accusations of less
than full truthfulness. If your employer said something, that should be
good enough. Let other people do the talking. You can contest the words
of others, if you feel the need. Prison is full of people who would not be
there if they had simply zipped their lips, and let a sharp and cautious
lawyer do the talking.
Financial information and ability to pay come next. At this point in
time, the defendant should be on high alert for anything that might give
the government information that could help with any existing or potential
prosecution. Given the pervasiveness of tax and financial regulations,
you're probably better off asking what the Probation Officer's information
shows. Correct what you can correct without any threat to yourself.
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Less said is easiest mended. LESS SAID IS EASIEST MENDED! You
probably have a lot to lose and essentially nothing to gain by opening your
mouth, at this point in time. For this section, you need a borderline
paranoid lawyer who understands where issues can potentially arise, and
who is extremely cautious about opening doors that you can't necessarily
close.
This paragraph concludes that defendant doesn't have the capability
to pay any substantial economic penalties. If the PSR says anything else,
you certainly need to know exactly what the government thinks you
should be forced to give up, whether by fine, forfeiture, restitution, or
other economic penalty. You need to know this at the front end, not the
back end, of the criminal proceedings. Get all the info you can get.
Next comes Part D: Sentencing Options. This amounts to a summary
of the penalties that the judge can impose. In this case it is 10 years to life
imprisonment, up to $4,000,000 fine. The Total Offense Level is given,
along with the Criminal History Category of II. Those two items of
information are enough to know that the Custody Guideline Range is 360
months to life. In other words, the defendant will almost always be faced
with at least 30 years in prison - more time than a lot of federal employees
spend to get a lavish federal pension. That's a life destroyer.
Moving down 2 actual levels, from 41 to 39 at Criminal History II, or
from 42-40 at Criminal History Category I has the same result. It reduces
the bottom of the Guideline Range from 360 to 292 months. That's 5 years,
8 months.
By now you've doubtless noticed that the Sentencing Table is not
geometric or linear. It is exponential. A 2 point reduction for a defendant
with an Offense Level of 8, Criminal History Category I, makes no
difference. The Guideline Range is 0 to 6 months either way, so why not
take the case to trial? At the top of the guidelines, the difference is 5 years,
8 months.
That's hard enough by itself, but its not the half of it. If you let the
government do the math after the trial, the trial penalty isn't going to be 2
points. They're going to "make it up as they go along." They're going to
body slam you for exercising a constitutional right. Everyone from Alan
Dershowitz, Harvard Law Professor, down to the ordinary federal
prisoner knows that. That's why I'm telling you to nail down the theories in
advance. That's the only way that you have a reasonable chance of beating
the lawless and corrupt unofficial "trial penalty" tacked onto the official trial
penalty of 2 points.
Lots of "experts" will say that it doesn't matter if you actually know
the government's theories of liability beforehand, because the government
will be allowed to "prove" drug amount, leadership roles, gun
enhancements, etc., after the trial, at sentencing, no matter what you know
by the time you enter your plea. Therefore the government has an easy job,
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"proving" the facts to a factfinder who often has his mind made up in
advance - against you.
Admittedly, a lot of judges will side with the government, when a
jury would find in favor of the defendant, under instructions requiring
"preponderance of the evidence." Consider for example the case of Gary
Parker, a former attorney I met at FCC Forrest City Low. He hadn't
"practiced law" per se, before prison. He worked for a business that did
various forms of financing. He and his associates had been sued civilly
from time to time, on various theories. Their adversaries generally
couldn't win in a civil case.
The aggrieved parties had high-class legal representation, and agreed
to the terms of the loan documents. Basically, the aggrieved parties had
signed a financing agreement, on advice of counsel, that they later
regretted. They had money and had lawyers. They could have sued.
However, a quick check of the records would show that others hadn't
succeeded, on the same theories, in civil litigation.
The government won the criminal case. The government then piled
on, using the standard procedures of getting a favorable PSR, to which the
district court agreed. A fact set inadequate to support a civil judgment any
substantial part of the time was good enough for a draconian prison
sentence. He was sentenced to 240 months - draconian to say the least.
Understand that the federal government can reliably get guilty
verdicts on factsets that reliably result in defense verdicts in civil trials.
That's the "trick bag" you're up against. The government has been honing
the rules for decades, creating an insanely one-sided system designed not
for the determination of truth, but rather to convict regardless. Its your job
to not let this system break your will or destroy your life. If they get you
they get you. Play a tough game and hold them to as little as you can.
While you're getting the allegations forming the basis for the charge,
keep these things in mind. Who, what, when, where, and how? If the
government says you sold drugs to X on 1-2-2015, they need a witness to
say that. Who's the witness? Tell me all the known potential witnesses,
(persons known or believed to have knowledge of material facts) so I can
use the compulsory process contemplated by the 6th amendment. How
does the government know their claimed facts? What specifically can their
witnesses say?
You don't need a dissertation, but you do need the facts and theories.
You need it all. You need the government cornered and committed to their
theories, so they don’t have “room to roam” at trial.
If you get this information, you're primed to attack it at trial. Force
the witnesses to confess a lack of personal knowledge of facts relevant to
sentencing. If the witness tries to say something not disclosed early, ask
them when they came to that conclusion. You'll begin to see the pattern. If
they didn't know something then, but they know it now, you need to know
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how they came up with that information - even if you can't specifically
show the jury what the government said in providing information for the
PSR. Keep in mind that you can make arguments to the judge that you
might not be able to make to the jury - at trial, sentencing, or otherwise.
The absence of information is critical information in and of itself.
Suppose the Probation Officer tells you that she has interviewed the
government's case agent, who alleges a certain criminal act on a given date
and time. You ask who can testify to this fact. The Probation Officer
responds that this information isn't currently known. You ask if the
Probation Officer would be so kind as to fill in this missing piece of
information as soon as the Probation Officer knows. You further ask if the
Probation Officer would be so kind as to request the case agent to update
the Probation Officer with information, as soon as the case agent gets
possession of the information.
The government often comes up with hunches, and then recruits
various defendants to testify to their theories. It is commonplace for the
government to lie to two defendants, falsely telling both that the other is
cooperating against them. Often, this makes both parties mad at the other,
whereupon they DO actually cooperate with the government. Thus the
government's chicanery essentially becomes a self fulfilling prophecy. The
government uses every trick in the book, to try to dredge up witnesses,
from any source, to provide sufficient evidence to convict.
You need to know the BLANKS and the HOLES in the government's
case at the outset. If the government suborns perjury, you need to know, at
least approximately, when and how they succeeded. That helps you piece
together a better picture of the government's perfidy.
Work this angle, and you'll have the best possible record to attack the
"piling on" that is so commonplace at the present time. You'll be able to
"abstract" the record to summarize the body of evidence on various
subjects of significance at sentencing.
How else do you get this information? How do you attack a theory if
nobody's even told you, for example, that a gun enhancement might be
part of the case? Forewarned is forearmed. If you know the theories in
advance, you can blunt the governmental frauds during the trial, to the
point that the government's lies won't be persuasive to the jury.
If the case agent claims not to know something during early
preparation of a PSR, but claims to know it at trial, you can confidently
state that it was not presented to the grand jury. The supposed ignorance
of a case agent, at a given point in time, can be very helpful to the defense.
Cost of confinement is rarely an issue. If the judge thinks you have a
lot of money he might order you to pay cost of incarceration. It has gone
up a lot since this PSR, in fact by about 50%.
Parole (early release for good behavior) has been abolished long ago.
They still have quite the bureaucracy, and there are some inmates in the
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federal system sentenced before the effective date of the abolition of
parole, more than 30 years ago. If you have a fresh case, the line about
parole is a mere historical relic.
Supervised release is the next issue. Here it says "at least 5 years."
Honestly, that's not helpful. Ask the Probation Officer to say what the
statute says is the minimum and the maximum. The minimum and the
maximum are probably one and the same - 5 years. You need that written
down. Don't let the Probation Officer off with this cop-out.
There are plenty of judges in the federal system who are ignorant
enough, malicious enough, and sufficiently hostile to the rule of law, that
they will knowingly impose an illegal sentence of supervision. You need
the Probation Officer's opinion as well as statutory authority stating the
minimum and maximum terms of supervised release.
Supervised release is absolutely toxic. Lots of people are "revoked"
for arbitrary and capricious reasons. Supervised release is not for the
protection of the tax paying public - not at all. It is a bureaucracy founded
upon covetousness and greed, that rejoices in holding individuals under
the government's thumb for years, often only to revoke the supervised
release at the last minute.
The Probation Officer can "revoke" you for something you did the
first year, 2 weeks before the term of supervised release is over. Some
Probation Officers are bound and determined to provoke you into an
excuse to revoke, or simply to make your life miserable. I have a friend at
the present time, who tells me that his Probation Officer routinely calls him
at 1 or 2 AM. Basically, he's destroying this man's ability to sleep, the
ability to rest effectively so as to be a productive citizen. There is no
legitimacy to such acts. This man is a first class gentleman and a scholar.
Calling him at unpredictable times in the middle of the night is nothing
but hatefulness. I've heard similar stories from other people.
Now on home confinement as well, I get calls in the middle of the
night too. I get calls at any hour of the day or night. The worst come at
about 5:00 AM, after which I usually can’t go back to sleep. They wreck
my sleep and wreck my efficiency for the day.
A friend missed a call, and didn’t know until the next morning. He
was written a shot for “escape” despite the fact that his leg monitor told
them he was in the house all night long. That cost him a little over a week
at the halfway house, which is over 3 hours away from his house.
Recidivism in the federal system is enormous. Certain demographics,
such as black males age 18-30, have sky-high rates. Recidivism rates in the
federal system and in most state systems are drastically in excess of any
rate consistent with honest and competent corrections.
You can file a motion to get off supervised release after completing 12
months. 18 U.S.C. § 3583(e) Furthermore, there are strategies that you
should understand, when you leave prison, about dealing with supervised
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release. Sometimes, the advantageous strategy is highly counterintuitive.
Next comes "Factors That May Warrant Departure." In this case the
Probation Officer has identified no such factors.
You should ask the Probation Officer to broaden the language to
include a "variance." Why? Because the district court can "vary" upward
without notice to you, whereas it cannot "depart" upward without advance
notice to you. This is basically a distinction without a difference. As I sit
here to write this book, I cannot conjure up one principled difference
between a "variance" and a "departure." For all practical purposes they are
the same thing by different names.
The dissenters in the Supreme Court case upholding surprise
variances came to the same conclusion. Irizarry v US, 553 US 708 (2008). It
is worth your time to read this case. Start with the dissent, then read the
whole case. Keep in mind that Justice Thomas concurred, even though he
disagreed with the result encompassed by the majority decision. He just
thought the result was required by binding precedent. Therefore, the rule
allowing District Courts to vary upward without notice did not at the time
have the support of a majority of the US Supreme Court justices. You need
this in your brain, refreshed and ready to go, if you might need to argue
about getting a statement that the facts don't support an upward variance.
You should inquire about any intention or bases for an upward
variance. You want a downward variance - don't worry about that, you
certainly want to keep that door open. You have good reason to try to
ward off an upward variance. I'm not saying that you can absolutely
blockade the district court from an upward variance. I'm just saying you
should do your best to get words on paper saying that there is no reason
for an upward variance, and get the District Court's assent to the terms
and conditions of the PSR. It will be hard for the District Court to go
against what he said in a previous proceeding in the same case.
If your Guideline Range spans more than 24 months, the district court
must explain his reasons for picking a particular sentence within the range.
If your Total Offense Level is 31 or higher, and you're in Criminal History
Category I, this is an issue. In Criminal History Category VI, that issue
arises at offense levels 24 and above. Of course, you want the Probation
Officer to say that there are no facts suggesting that a sentence above the
minimum is appropriate.
Honestly, you want a recommendation that the sentence be well
below the bottom of the applicable Guideline Range. See 28 USC 994(g),
which essentially says that federal prisons shouldn't be overcrowded, that
the teeth of impoverished, mostly black and brown inmates shouldn't be
shelled out for lack of dental care, etc. Federal prisons average about 30%
overcrowded, maybe more, and the waiting list for dental care is 5 years.
That calls for a sentence well below the bottom of the guideline range, if
Congressional will as expressed by 28 USC 994(g) is to be respected.
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Page 20 is valuable for a lot of reasons. It is a list of unresolved
guideline issues, with paragraph number references. This allows the
court, counsel, and parties to quickly ascertain the matters of dispute.
Do the same thing for yourself. You need lists, abstracts, charts,
graphs, and synopses of the important information in your case. The
proper distillations of information will allow you to get an attorney "up to
speed" in a hurry.
The following page has but one item. Basically, the Supervising US
Probation Officer is declaring that he has reviewed the PSR, and that he
1) agrees with its findings of fact, conclusions of law, and sentencing
recommendations, and
2) states that to the best of his knowledge, the findings of fact,
conclusions of law, and sentencing recommendations are not
inconsistent with any other presentence report in this case.
I would respectfully submit that the certification in this case was as
phony as a $3 bill. I am totally convinced that if you compared all the
PSRs in that case and related cases, you would discover that US Probation,
the US Attorney, and the district court worked together to "body slam" the
defendant, for illegitimate reasons having no basis in law or fact.
The government doesn't want you to see the facts as alleged in
various PSRs. The government doesn't want you to be able to compare.
The government doesn't want you to be able to show outrageous and
totally unwarranted disparities in the FOUND FACTS that drive
sentencing decisions.
Why do you think this certification exists in the first place? Why do
you think Supervising Probation Officers have to make these
certifications? Is it not because of a sordid past of making factual
statements in one case that are in irreconcilable conflict with the statements
in another case, or as to another defendant in the same case?
The main idea behind "determinate sentencing" under guidelines is to
prevent unwarranted disparities in sentencing. How then does the DOJ
routinely make a 30 year sentence and a 5 year sentence out of the same
facts, based solely on whether or not the defendant went to trial? It is
impossible to do this while being honest with the facts.
That's a major reason I'm writing this book. I agree with the esteemed
Harvard Law Professor Alan Dershowitz. If you can, read the opinion by
Alan M. Dershowitz in Wall Street Journal, 11-6-19, page A17, "Most Plea
Bargains are Unconstitutional." Extorting guilty pleas from innocent
people is a violation of the constitution. Extorting pleas, testimony,
forfeitures, and false confessions of factual issues pollutes the process and
defiles the criminal justice system.
Extorting guilty pleas from guilty defendants is no less illegal. The
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grant of a 2 or 3 point reduction for acceptance of responsibility would not
be unconstitutional per se, especially if the exponential nature of the
sentencing chart were ameliorated. But that's not what's going on, and
that's not (generally speaking) what victims of the DOJ criminal juggernaut
complain about. They complain about a system that lets one person "take
a knee," and grovel for a 14 day sentence, while another person, who
claims the right to trial, faces 45 years. Literally. Read all about it in the
pages of the daily papers.
The DOJ is not ashamed of such conduct. They did this in one of the
most high profile criminal matters in recent years. So far as I can tell, there
was no repudiation of this misconduct from the Attorney General or any
of his staff. In the vernacular, that’s how they roll.
Page 22 is an addendum to the Presentence Report, which sets forth
all objections. The government, of course, has no objections. Their
employee the US Probation Officer delivered everything they wanted.
Only the defendant's ox was gored, and only the defendant has the uphill
battle of proving the PSR to be erroneous or false.
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The first question in your mind is probably this. Why should I file my
pleadings early, before arraignment? One reason is that you need to keep
the Speedy Trial clock running as much as you possibly can. Motions
"toll" (temporarily stop) the Speedy Trial clock from running. If you
"dribble" motions into the clerk's office, you can go a year or even two
years without running the requisite 70 days off the Speedy Trial clock.
Figure out what motions you need to file, as early as possible. Then
dispose of the known necessary legal business as early as you can. If you
can file before arraignment and get a decision at arraignment on all the
motions, there is nothing left to toll Speedy Trial. Force the government to
prepare for trial, and try the case.
A motion in limine (pronounced just like lemony in "lemony drink") is
a motion for an order prior to trial, about testimony or other matters at
trial. The government generally files more motions in limine than
defendants. If for example you want to prevent the government from
mentioning a prior conviction or prior bad act at trial, you can file a
motion in limine, asking for an early ruling on that issue. The parties then
both know how the district court will rule on that issue, because the court
has in fact already issued its ruling and order. Parties cannot disobey an
order in limine without risk of contempt. Admittedly, its going to be hard
to know everything that a defendant might want an early ruling on, at this
early stage of the proceedings.
One of the most obvious motions is a "motion for bill of particulars."
A bill of particulars is a means of getting the government to clarify the
nature of the charge. If you're unfortunate enough to enter a plea to a
"trick bag," that's your basic way of getting clarity with respect to the
nature and cause of the accusation. I've never had much luck with a
motion for a bill of particulars. Defendants just don't have much leverage
on such motions. The judge can - and probably will - blockade you with a
simple denial of the motion, which will almost always be upheld on
appeal.
Get your "particulars" when you do the PSR. You probably won't get
any other particulars. The motion probably isn't worth the trouble, unless
you think you have a strong issue to take up on appeal.
You need to request all materials disclosable pursuant to Brady v.
Maryland, 373 US 83 (1963), Giglio v. US, 405 US 150 (1972), and their
progeny. The request is not hard to do. The Appendix includes a sample
motion. It makes sense to read the full text of both the Brady and Giglio
decisions - every word of them.
Attached also is a letter to government counsel regarding
Brady/Giglio, that yours truly shamelessly plagiarized from another lawyer.
Lawyers do such things all the time, and so should you. If you look over
several pleadings of a given kind, from reputable lawyers, and pick out the
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best language and ideas, you'll generally improve your own work.
Cribbing off the old guys doesn't take the place of a sharp legal mind - but
it will certainly make your sharp legal mind go further on a given amount
of time and money.
If you were subjected to a search or seizure of which you are aware,
you may need to file a motion to suppress. If you have a serious issue, you
may be better off taking additional time and getting more information.
Your Speedy Trial rights are important and should be protected - but not
at the expense of doing a second class job on an important legal issue that
might secure your freedom. Balance Speedy Trial against other interests,
but always play the clock advantageously to yourself.
Litigating a search and seizure is a specialized operation. If you can
get expert counsel to operate in the background, at reasonable cost, you
should. If your lawyer is truly expert, and operates efficiently, and bills
honestly, it may well be less expensive to retain the services of expert
counsel, simply because they don't have to re-invent the wheel every time
they work on a case.
If you need to do it, you also need all the information to which you
are entitled, in the criminal case. You need that information distilled to its
essence. You need lists, comparisons, abstracts, summaries, and synopses.
You need any information that tends to suggest that the government
agents (or their assets) have a habit of ignoring constitutional or statutory
rights of their victims.
If you think the government may have lied to get a search warrant,
you need to ask for a Franks hearing, pursuant to Franks v. Delaware, 438
US 154 (1978). Franks stands for the proposition that a defendant has the
right to challenge the verity of statements supporting the issuance of a
search warrant. Some preliminary indicia of falsity of the statements
made to the magistrate in support of the search warrant is generally
required for a Franks hearing. If probable cause is not established in the
absence of the false statements, then the warrant is not supported by
probable cause. Such a warrant must be quashed, and the fruits of the
search authorized thereby must be suppressed.
Any time a litigant wishes to obtain the testimony of a government
employee, they should plan on making disclosures via US ex rel Touhy v.
Ragen, 340 US 462 (1951). See also the "Touhy Regulations" at 28 CFR 16.21
through 16.29. See especially 28 CFR 16.28, which directs former or
current federal employees to "respectfully decline to comply with the
demand" if authorization for the testimony, pursuant to 28 USC 16.24 and
25, has not been given by the appropriate Deputy or Associate Attorney
General. If you're in a criminal case, make your requests electronically,
follow up early and often, and get the authorizations. If you have a
hearing set, make sure they understand the deadline, and try your best to
get a commitment for an authorization of testimony within that time
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period.
In giving prior notice to the government, one should use as much
boilerplate as possible, and draft the language of the notice as broadly as
possible. Who knows what valuable information you might get, when
questioning federal employees at a hearing? You should make sure that
your Touhy disclosure language is broad enough to cover any reasonably
foreseeable testimony. Make specific claims of testimony as well - cover all
the bases.
Honestly, it would make a lot of sense for lawyers and clients over a
wide area to maintain and routinely use a Touhy expert. Once again, a
solid, efficient, honest expert is probably going to increase the effectiveness
of your defense while actually cutting the cost. Niche tasks take time, and
they can be case determinative. It is hard to beat the efficiency of an expert
who does the same thing day in and day out, who is truly skilled in the use
of technology, to ensure thoroughness while limiting time and money
expended. The niche expert learns his opponent, and internalizes the
subtlety and nuance.
You're entitled to the prior statements of witnesses who testify, pursuant
to the Jencks Act, 18 USC 3500, which is a statutory embodiment of Jencks v.
US, 353 US 657 (1963). The statute is probably the result of DOJ efforts to
limit and constrain their duties under the Jencks decision. The government
doesn't have to give you the witness statements until after the witness
testifies. You should insist on enough time to read and digest any statements,
before you do your cross examination. In early December 2019, while in SHU
on a bogus "investigation" I saw a docket in which the Jencks disclosures were
ordered to be made 14 days before trial, rather than after the witness testifies.
I see no reason not to get them even sooner, in a proper case. More on this
issue later.
If you were jailed long ago, and then your case "went federal," this is the
time to file a motion for Speedy Trial dismissal, on grounds that the state
charges and state detention were a "mere ruse" to lock you up until the feds
decided to get an indictment.
However, unless you've already built a case for the "mere ruse"
argument, you'll probably be too busy with other things, to file an effective
early motion for dismissal on Speedy Trial violations. Do your best to
anticipate what might be coming at you.
If you have a motion for dismissal, you might as well litigate it early,
unless you know a good reason to do otherwise. Motions to dismiss rarely
work. The government has an enormous amount of resources at its
fingertips. Think 1,000 lawyer law firm, with a support crew far larger and
far more sophisticated than that which meets the untrained eye.
You know that a dismissal is going to get the attention of the big shots
in Washington, DC. They'll figure out why and do what they have to do to
stop it - law and ethics be damned. If they think they can't stop a dismissal,
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they won't bring the case. If they already have their victim, most federal
prosecutors will use basically any tactic to keep the conviction, if they think
they can get away with it. There are exceptions - federal prosecutors with
honor and ethics, well deserving of public respect. Give honor where honor
is due.
If you think you have grounds for dismissal of one or more counts, by
all means give it your best shot. MAKE THEM TALK. If you want to litigate
an issue or adverse ruling whatsoever, keep in mind the basic rule. If you
don't give the district court a fair chance to prevent or correct an error, you
don't have much coming on appeal. You might win on "plain error review,"
but its not smart to relegate yourself to that second-class position.
These are standard motions. You really need an attorney learned and
expert on pretrial motions in federal court. At the very least your own
attorney should be open to consultation and drafting expertise from an
outside source. Look for value. Lots of motions are just junk - a waste of time
and money and court time. Don't do that. Figure out where you have a
realistic chance (even if small) and focus on litigating those issues well,
reserving your rights in case appeal becomes necessary. Don’t clutter the
record for no reason.
Whether or not you are in jail, one of your first motions should be a
motion requesting an order authorizing you to donate certain items to any jail
or prison at which you may be incarcerated.
That sounds so
counter-intuitive, offering a gift to your worst enemy. Take my word, you
need to do it, you need broad participation, and you need to win.
It makes sense to review dockets in your local district court. Look to see
what other lawyers and litigants have filed. Note the judges and AUSA's
involved in all the cases. Try to divine patterns in the way motions are filed,
litigated, and decided, in your district. Don't take the action or inaction of
other federal criminal defense lawyers as gospel - plenty of lawyers don't
know what they're doing, and there is no such thing as a lawyer expert in
everything. Nevertheless, a motion filed by another litigant might spark your
interest or the interest of your attorney.
Pleadings drafted for attachment as appendices to this book aren't just
appendices. They are efforts to talk to you. I'm trying to put talking points in
your mind. I'm trying to raise your game in a number of ways. With that in
mind, let's talk explicitly about the motion for an early PSR.
The starts of these motions were mostly drafted on Trulincs, which is
truly a pathetic substitute for a word processor. Then they were converted
to plain text and pasted into WordPerfect documents.
If you're in prison or jail, you have to decide how you’re going to
proceed. I used Trulincs because it allowed me to write, sleep on it, edit, and
repeat. It has no other redeeming virtue. It costs $3 per hour (a fortune for
most inmates) the formatting is awful, and you have to save it at least every
60 days or you lose it. But if it’s the best you have, that’s what you use.
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You can make a copy of your caption, with the title below it, and tape or
otherwise affix it to the body of the pleading, so as to make a copy. Ditto for
your signature/address block and "prison mailbox rule" certificate of service.
Even if you're using Trulincs, this makes a serviceable pleading.
Lets start with the elements of a legal pleading. Every proper motion
has the following elements:
1)
2)
3)
4)
5)
6)

Caption
Title of the pleading
Paragraphs setting forth the legal authority and facts in support
"Prayer" or request for relief,
Signature block & date block
Certificate of service

Once again, crib off the old salts as much as you can. Government
lawyers know how to draft a pleading. Appointed lawyers, public defenders,
and privately retained attorneys generally know what they're doing. Study
their formats and their methods. Copy the best examples. You're probably
denied access to a word processor. Do the best you can. Be critical of your
own work, and get criticism from others.
A title of a pleading should say who is filing the pleading, (unless the filer
is obvious) and identify the substance of the pleading. The deputy clerk will
mostly use that info to decide how to categorize the pleading on CM/ECF.
If you're filing from jail or prison, the clerk will rely heavily on the title to
decide how to classify the pleading. Pages in a pleading should be numbered
- that seems obvious but I've seen plenty that weren't. Might have even
forgotten on a few of mine, done on Trulincs.
Paragraphs in a motion should always be numbered. If they are hand
numbered, as opposed to numbered by code, always check to make sure the
numbers are correct. If the court orders the government to respond, or the
government is required by rule to respond, the responses will be by number.
The government will look for reasons to deny a paragraph - if they
bother to respond paragraph by paragraph at all. You'll get more admissions,
and better results, by making only one discrete allegation in a paragraph.
Make the government talk to you. Think about what you're asking the
government to admit. The government is looking for a way to deny, on
grounds that the paragraph isn't totally true and undeniable.
Paragraphs in a brief should be short. Sentences should be reasonably
short and direct. Make it easy to read your prose. Direct and easy to read
prose will win points with the judge. Don't be afraid to ask another inmate
for help if you need it. Don't take offense when they bluntly criticize your
writing. You gain nothing from false praise.
With these considerations in mind, read the motion for an early PSR.
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This is a motion, but it is also in a manner of speaking an argument, and an
attempt to teach. Most importantly, your mind should be loaded with this
information. If you have a lawyer, your lawyer should have this information
in mind at the first appearance. Whoever is on deck to present to the court
should know this material and should be ready to argue it effectively. Some
of the sentences are in fact fairly long.
Think about how one might
express this information effectively in shorter, more direct sentences. Try to
think about how this prose might be improved. Think about the paragraphs
that express a single idea, and those that effectively express multiple ideas.
Try to understand why some paragraphs don't strictly follow the pattern of
a single idea. Most of the time, a single idea per paragraph number benefits
the defendant pleader. However, sometimes the probability of an admission
from the government is nearly nil, and the general idea is best put together
in a single numbered paragraph. Sometimes, related ideas in a paragraph
don't detract from your goal of pinning the government down, making them
admit to your stated facts.
If you cite a case, read the case. If you're pushed for time and have to file
before reading all cited cases, read the cases later, and before the hearing.
The best way is to get copies of all the cases, 4 pages per page, double sided,
Ibico bound, with covers, and highlight them to suit your tastes.
If you're filing something written by anyone else - me, your own lawyer,
another inmate, anyone else - read the motion until you understand it. These
are your official words, that represent your official position. It is disastrous
for you to contradict your own filings without knowing what you're doing.
If you change or refine a position with full knowledge of what you're doing,
for your own good reasons, that's fine. You should never telegraph a lack of
understanding of arguments you've made in your own filings.
These principles are applicable even if you're represented by counsel,
and won't generally speak during a court hearing. You need to be able to
effectively collaborate with your lawyer. You need to be able to make sure
your lawyer doesn't make representations contrary to prior discussions and
agreements.
If you are in a multi-defendant case, you should understand that a filing
by a co-defendant doesn't necessarily benefit you. Unless you know
otherwise, you should assume that you need to file a notice that you are
joining, or adopting, your co-defendant's pleading(s).
If you "dribble" pleadings into a record with a lot of pro se or separately
represented defendants, it could unnecessarily clutter up the docket with
joinders. If the pleadings are filed in "slugs" allowing you to join all the
pleadings at once, its not such an issue. You could possibly file a motion to
JOIN all other pleadings unless you specifically disavow that pleading. That
might however involve its own hazards. If you all have ACCESS to each
other, the filer might include a notice that all or a certain list of co-defendants
join the instant pleading, thus reducing the number of purely administrative
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filings on the docket. Talk to the lawyers, figure out a system that works for
you, and follow it.
Included in the appendices is a motion asking the court to prohibit the
government from putting you into contact with snitches or co-operators. The
problem with snitches is that they can flat-out lie about you, and you don't
have effective means of redress. As soon as you get locked up, you should make
it clear that you don't want to be in physical proximity with a snitch. If the
snitch had no access, he couldn't have heard your "confession" - which you
never uttered.
This needs to be done even if you haven't been charged by any
sovereign. If you're in jail pending charges, give notice to the jailor. You can
send a letter to the state prosecutor and to the US Attorney, with a copy of
your motion. Ask for their agreement not to put any snitches in proximity
with you, without notice and your attorney present.
Technically, you can file a "miscellaneous case" in federal court, and file
the motion in the federal case. In most state courts, you could probably file
a miscellaneous case as well, seeking the same relief. This is one of those
things that should not be done except on the advice of counsel. The realities
on the ground vary from place to place. One of the big reasons to have a
lawyer is to get him to tell you not to do certain things that you would do
otherwise.
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PLEA AT ARRAIGNMENT
First consider the options at arraignment. It’s a good idea to "get your
arms around" all the possibilities, even if you think some of them are terrible,
even unthinkable. The purpose of an arraignment is to get a plea from the
defendant. The possibilities include:
1)
2)
3)
4)
5)

Not guilty.
Guilty.
An "Alford" or "no contest" plea.
Refuse to enter any plea at all.
Slow down the process, for one reason or another.

Essentially, anything you do for the purposes of arraignment will likely
be construed by the judge as one of the 5 listed options. That leaves you with
the task of deciding which of 5 options is best for you.
Most lawyers think a federal district court arraignment is the easiest job
in the world. Just wear a nice suit, answer the judge's prompts appropriately,
and confidently declare "NOT GUILTY, YOUR HONOR!" As stated earlier,
a trained parrot could say that - probably on cue from district court’s
question. If anyone has such a parrot, put it on YouTube and give me the
link. I want to see it. Parrots work cheaper than licensed attorneys.
The standard plea is the worst possible thing to say. As I've explained
earlier, the most important thing to do is to get the PSR, at the initial
arraignment hearing. Don't enter any plea on that first day. Get the
information you need to make an informed decision. Then enter your plea.
It might be a "not guilty" plea. Then again, it might be a "guilty" plea.
Sometimes there are in fact good and logical reasons for making your initial
plea one of "guilty."
The rules require that you agree in writing if the PSR is disclosed to
anyone prior to a guilty plea or a guilty verdict. FRCrP 32 (e)(1). Make a
motion requesting an early PSR, stating that you agree to all prerequisites for
such a procedure. You need to either have this already filed, (preferably) or
have it ready to file at the arraignment.
If you could read the last 10 arraignment proceeding transcripts, before
your judge, you'd have almost the benefit of being there, for a lot less time.
You'd see how your judge conducts an arraignment, how long it lasts, etc.
You'll have a really good idea about what's coming your way. Abstract them,
create charts or summaries, etc. Tease out the details. Figure out what
happens every time, what happens occasionally, etc.
As a rule of thumb, figure $100-$125 per hour of court time, for
transcripts. Figure perhaps 15 minutes each for arraignments, you won't be
far off. Assume a cost of $300 for 10 transcripts. If you pay for the full cost,
it’s a bargain compared to the impact on your liberty interests. If you divvy
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the cost amongst 10 defendants, its downright cheap. Remember the old
adage - time is money.
If every criminal defendant paid for all their transcripts, their docket,
and all their docket items, and put them in a free central folder, everyone
could get free unlimited access to the information, for not much more than
the basic cost of 10 cents per page. That's basically the idea of Recapthelaw,
taken to its logical conclusion. If this is ever done, in any US federal district,
it will drastically "raise the game" of the defendants who are forced to defend
in that court.
As soon as you get into the courtroom, start collecting names and titles,
reading expressions for later notes, etc. If you see the Probation Officer,
approach her with your best, most professional smile, and ask if she objects
to an early PSR. Chat it up with her (or him, pronouns aren't the issue here)
and ask if she can show you the outline she uses. Tell her you're getting your
ducks in a row to make her job easier. You want to be able to tell the district
court that she's agreeable to an early PSR. Ask for their email, and tell them
you'll email your pro forma PSR, to save them time and effort.
At the hearing, the judge will take up preliminaries, possibly at more
than one point in the proceedings. The judge will generally start by ask for
"appearances." The AUSA will enter appearance for the government. You
will enter appearance for yourself, pro se, or else your lawyer will appear on
your behalf.
It is an utterly disastrous mistake to think that you can first enter a plea,
and then get the information required by the PSR. The government and the
court both want a plea. They want you to think that the only rational option
is "not guilty." They (generally speaking, there are exceptions) want you to
think that the arraignment is a mere formality. As soon as the magic words
"not guilty" are uttered, the pressure is off the government and onto the
defendant.
After all, what are you going to withhold if your request for the PSR is
ignored altogether? What bargaining chip do you still have? It is to your
advantage to know the nature and cause of the accusation. It is to the
government's advantage to sell you a "pig in a poke" such that you plead with
no real knowledge about the acts or omissions to which you really pled. The
government wants to keep you in the dark, terrified of the possibilities. They
don't want you to know what you actually face, and what you actually must
defend against.
Sometimes a continuance makes sense even if it tolls the Speedy Trial
clock. If you're arrested at 10:00 AM and told that you will be arraigned at
1:30 PM, the first thing you should do is call the clerk or the courtroom
deputy and ask if you can “continue” the arraignment by a few days, perhaps
a week. Yes, I know all this is hard to do. They put you in jail to cut you off
from friends, support, legal counsel, telephones, email, etc. What I’m saying
is that if you get a ridiculously short fuse on arraignment, your first request
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should be for a little more time.
I’ve seen such time frames. We can learn from it. Federal judges know
the power of getting an uninformed plea, before the defendant gets a chance
to “wise up.” If you see courts compressing the schedule for arraignments,
you know they’re feeling the squeeze from the information in this book. The
government knows the value of the information I’m giving to you.
You’ll probably have to wait until you see the judge at the hearing - the
clerk probably can’t or won’t do that, but its worth asking. If only the judge
can grant a continuance, you should ask as soon as you get a good chance, at
the hearing. It will be hard for the judge to say “no” when you have had
scant hours to even read the indictment.
Pull out the stops to get the motion for early PSR, and other early
pleadings, to the clerk for filing asap. You want the pleadings spun out to the
government and to the law clerks in the district court's chambers, and the
magistrate's chambers, (offices) as soon as possible. You want the judge and
the government to see what you have to say, before arraignment.
It should be possible to “watch” the local federal docket, and know
what’s happening when it happens. I don’t know how to do this. A tech
expert could probably find or make a "spider" or other software to "ping"
PACER every 2 minutes or so, looking for new criminal cases and defendants.
That info has a lot of value if you’re trying to ensure that all defendants in
your district have their ducks in a row before they get blindsided with an
indictment.
If a "ping" pulls up a name, (any name) you should have someone
primed and ready to go, to get you a copy of any and all necessary motions,
pronto. Once the name and docket pop up, a knowledgeable individual can
get the info about upcoming proceedings, and react appropriately.
If you are in jail, and you see a new inmate come into the jail, you should
immediately inform them about the opportunity and the threat they face in
arraignment. Help them prepare and file the motion. Have it ready, so you
can fill in the caption and other blanks. Make the motion as nice as you can,
but don't worry if it is obviously cobbled together. The judge will soon know
that you've been reading Stilley. The judge will know what you're up to - she
won't be taken by surprise, at least not very many times. Don't worry, be
happy. Play your cards right, you'll be glad you did.
Why should you make it your business to help every single federal
defendant that comes into your jail pod? Why should you make sure that
every pod (housing unit) in the jail has at least 3 copies of this book, ready to
go into the hands of a new victim of the feds, in time to get primed for an
arraignment??? Why should you learn every single contract detention facility
with which the Marshal Service contracts for persons detained in your federal
judicial district, and make sure every single inmate pod of every detention
facility has at least 3 of these books ready to prime new inmates for a strong
and wily defense, regardless of resources or lack of same?
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Because the enemy of your enemy is your friend - that’s why. The
government lawyer may look so professional, so genteel, so all American, so
official. Don't ever forget - it's her job to destroy you, to crush you, to relieve
you of your civil rights and human dignity. Don't take it hard - that's just the
way it is. Its not personal - its just business. Your destruction provides her
with one more step on the ladder of success.
You need your enemy distracted. You need your enemy tied down
fighting somebody besides you. You need the courtrooms and machinery of
court tied up with other business, while you run days off the Speedy Trial
Clock. You need your enemy to get a black eye in the newspaper, with losses
of cases they thought were a slam dunk. Therefore, arm the other fellow with
the tools necessary for a solid defense - even if you hate the guy in your heart.
Even if you hate the guy with a perfect hate, for all the best reasons, swallow
your pride and help him anyway. Load him for bear, even if you think he's
a slug. The enemy of your enemy is your friend!!!
The judge will probably start by asking if you want the court to read the
indictment. This might be couched as a waiver, as in "Is the defendant
willing to waive the reading of the indictment." Almost always, I suggest that
you waive the reading. You can read the indictment as well as the judge.
Don't waste time for no good reason. Plus, if you’re going to buy transcripts,
you don’t want to run up the bill.
The judge is likely to ask if you understand the charges. That is the trick
question to end all trick questions, because nobody, not even expert lawyers,
know or can know the charges, from the face of the average federal
indictment. Following is a suggested response.
"I cannot truthfully say that I understand the charges at the present time.
However, if I could get an early Presentence Report, I think I could
understand the charges. I'd be happy to enter a plea, but I want to make sure
I know the nature and cause of the accusation to which the plea is entered."
The district court will probably at that time ask counsel for the
government if there is any objection to an early PSR. Absent objection the
request is likely to be granted.
The judge may ask how you plead, without first asking if you
understand the charges. You're making careful notes, so you know whether
he told you the options. Hopefully you've read prior arraignment transcripts
on this judge, so you know exactly what to expect, but either way you
certainly need to make good notes, when and as you can without disrupting
your attention to the proceedings. If he hasn't told you what pleas he will
accept, ask him the question. A simple formulation might be:
"Your honor, could you tell me what pleas this court will accept?" The
district court will probably respond "guilty or not guilty."
To that you ask, "Is this court willing to accept a nolo contendre or Alford
plea?" These pleas are basically one and the same. Nolo contendre means that
you don't admit to guilt, but you plead guilty anyway, generally but not

70

CHAPTER 5

DECISION TREE - ENTERING THE PLEA

always because you think the jury will find you guilty anyway. The district
court will probably but not certainly say "no." It doesn't matter what he says
- you just want an answer, so you know what pleas the court will accept.
Chances are that most judges will agree to the early PSR. If so that
simplifies your defense, a lot. In that case, ask the court to address other
matters on your agenda, such as a bail hearing (if needed) or other such
matters.
You have to be ready for resistance, even if you think resistance is
improbable. You need to know the rules, in your mind and on the fly. You
need to be ready for your next move as soon as the court makes his move.
The court might well utter some blather about it being too early, and about
you not needing the PSR yet, and about what nice, honest people the AUSA
and the probation officer are, and about how you have nothing to worry
about. You need to have your next move already planned, all while hoping
you don't need it.
Consider a guilty plea. Doubtless many readers will be aghast at this
suggestion. Aren't you trying to cut down on the damage from federal
prosecutors run amok!!?? Aren't you trying to help citizens defend their
rights more effectively?? How then can you possibly even suggest the offer
of a guilty plea?
Keep this in mind. The court can accept a "not guilty" plea just because
you tendered (offered) it. Game over, you pled not guilty, it took 5 minutes,
let's all go to the bar and have a drink.
Not so the guilty plea. The district court is bound by the rules,
concerning the acceptance of a guilty plea. FRCrP 11(b)(2) requires the court
to ensure that the plea is voluntary. FRCrP 11(b)(3) requires the court to
determine that there is a factual basis for a plea. Simply saying "if I can't get
an early PSR, I'll just plead guilty, your honor" does none of those things.
Remember the court needs a plea. Basically, when you enter a plea,
you're admitting that the court has jurisdiction to try the case. No, you aren't
technically waiving the right to file a motion challenging jurisdiction. In fact,
subject matter jurisdiction can be challenged even after the entry of a
judgment of conviction. But the court needs a plea to start the show. His need
creates value for you.
The district court probably won't be prepared for this approach. The
district court came to arraignment thinking that the defendant would do what
virtually all defendants do - plead not guilty. So the district court probably
isn't geared up for a plea colloquy, necessary to accept a guilty plea.
"Not guilty" is the first plea most of the time - but not all the time. One
fellow, a man of means who committed his crime more for the challenge than
due to any need of money, was caught hacking in to move money from
federal government accounts to his own accounts, where he earned interest.
He knew that short term cash movements wouldn't get picked up based on
government security protocols at the time. He had a nice hustle. He moved
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the money, collected interest for a day or two less than the time that would
get him caught, and put the money back where it came from. Everything
worked fine until he forgot, or had a mental lapse, or whatever, and failed to
return a chunk of money before the "deadline."
The computerized money controls did their job - they flagged the
unauthorized movement of money. That put federal agents on the trail. They
found not only who did it, and when, and how, they followed the bread
crumbs to find out all the other times he did the same thing. He had a nice
stash of money when he got caught, from interest only, about $2 million by
my recollection. The federal agents showed him that they knew about all his
peculations, with specificity. He knew he was caught, redhanded.2
When he showed up for arraignment, the colloquy went something like
this. "I did it, judge. I'm guilty as home-made sin. I did exactly what the
government says I did. However, I have a check right here in my hand, for
the full amount of my ill gotten gains. I'm making restitution today. I'm very
guilty, and very sorry."
He got 6 months in prison. He was my cellie on one of my trips through
the Federal Transfer Center in Oklahoma City. My restitution - based upon
a complete work of fiction - was about a third of his, yet I got 15 years in
federal prison. I stood on my constitutional right to trial, whereas he
immediately and forthrightly confessed to a crime that everyone concedes to
be a crime.
This seems counterintuitive, but its not. The district court feels no
insecurity in such cases. When the district court knows the government's case
is thin, or worse yet an outright fraud, he often feels the need to "body slam"
the defendant. He wants the defendant out of circulation, effectively
silenced, for a long time. If you're in federal court, knowing you're innocent,
you need to keep this principle in mind. Don't let it silence you or cow you
down. Just understand it, and play your hand the best you can. Keep your
chin up and make a vigorous defense.
If you consider a guilty plea, and decide that it’s the right thing to say in
a federal courtroom, you have another decision to make, hard on the heels of
the first one.
Do you give the district court the information necessary for 1) a finding
that the plea is voluntary, and 2) a factual basis for the plea? These are
related but not synonymous concepts.
You have to make the decision. It might be to your advantage. For
example, if you know that you face an enhancement for a prior conviction
under 21 USC 851, you might want to get the plea accepted before the
government hits you with the "information" claiming a basis for enhancing

2

When the government has a solid case, they can draft admirably
specific indictments.
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your sentence. These enhancements can be draconian. See 21 USC 841(b).
One prior conviction can raise a "10 to 40 years" to "15 to life;" two priors can
give you a mandatory 25. These minimums used to be 20 and "life"
respectively, before the enactment of the First Step Act of 2018.
The threat is a double edged sword. It can cut the defendant but it can
also cut the government. If you did your job in order, you already have a
commitment from the district court, that you have a right to enter a guilty
plea. Class v. US, 200 L. Ed. 2d 37 (2018), stands for the proposition that a
guilty plea is an admission of the facts alleged in the indictment, and of the
evil nature of those acts. That doesn't suggest that a defendant has a duty to
admit or accept punishment for facts outside the four corners of the
indictment.
Therefore, the defendant has another choice to make. The defendant can
inform the court that he stands on his right to enter a guilty plea, but that he
cannot engage in any colloquy necessary to establish voluntariness, without
a PSR that shows what specifically the guilty plea encompasses.
The district court acknowledged a right - a choice of at least two pleas.
Each of those pleas have legal consequences. The Federal Rules of Criminal
Procedure effectively guarantee the defendant to enough knowledge in order
to render a guilty plea "voluntary" within the meaning of the law. Anything
less than the right to enter a knowing and voluntary guilty plea renders the
"right" altogether illusory. Its your job, as a defendant, to enforce your right
to enter that plea, conformably with the law. Your right to enter that plea
gives you the right to the prerequisite knowledge necessary to enter that plea
in conformity with the law and applicable rules.
Now the district court is in between a rock and a hard place. The district
court already told you that at least two pleas were within THE defendant's
prerogative. One of those pleas cannot lawfully be accepted without the court
and the government and the Probation Office giving more information to the
defendant. As long as the defendant stands on that right, the district court
cannot, consistent with her word, proceed further without the PSR.
The PSR is what you need to defend your rights. Nearly all of the time,
you will be sentenced either at the bottom of the Guideline Range, or below
it.
The concept of a "guideline range" has already been explained.
Furthermore, the district court is duty bound to explain the placement of the
court's sentence, within the range, when the total range spans more than 24
months. 18 USC 3553(c)(1) (see quotation below). That explanation is not
mandated prior to sentence - but there is a work-around, if you understand
how to use it.
The secret lies in the case Irizarry v. US, 553 US 708 (2008). Irizarry was
an appeal of a court imposing an "upward variance" without prior notice. The
rules formally require prior notice before the imposition of an "upward
departure." As the dissenters in Irizarry noted, there is no material difference
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between a "departure" and a "variance." Both have exactly the same impact.
Caselaw says that a "variance" is based upon the factors under 18 USC 3553(a).
Irizarry was a 5-4 decision. Thomas wrote a concurrence saying he
disagreed with the decision but was bound by United States v. Booker, 543 U.S.
220 (2005) and its progeny, and therefore joined the majority. Thus litigants
in federal court are bound by a precedent with which a majority of Supreme
Court justices disagree. However, in Justice Breyer's dissent one finds the key
to the puzzle. At page 722 Justice Breyer ably explains that:
... to the extent that district judges find a notice requirement to
complicate sentencing, those judges could make use of Rule 32(d)(2)(F),
which enables them to require that presentence reports address the
sentence that would be appropriate in light of the 3553(a) factors
(including, presumably, whether there exist grounds for imposing a
non-guidelines sentence). If a presentence report includes a section on
whether a variance would be appropriate under 3553(a), that would
likely eliminate the possibility that the district court would wind up
imposing a non-Guidelines sentence for some reason not previously
identified.
Finally, if notice still produced some burdens and delay, fairness
justifies notice regardless. Indeed, the Government and the defendant
here-the parties most directly affected by the sentencing-both urge the
Court to find a notice requirement. Clearly they recognize, as did the
Court in Burns, that notice is "essential to assuring procedural fairness"
at sentencing. [citation omitted] (emphasis added)
American law is generally rational, but it can sometimes produce
peculiar results. In this case we can see that the government, (represented at
the highest levels) the defendant, and 5 justices disagreed with the result in
Irizarry. How then did Irizarry become law? Only because Thomas
concluded that he was duty bound to concur with the majority on the basis
of the Booker decision, which he thought to be incorrectly decided.
Take a look at FRCrP 32(d)(2)(G). (Apparently another letter has been
inserted into the rule since the Irizarry decision - the correct letter is now "G.")
It requires the PSR to include "any other information that the court requires,
including information relevant to the factors under 18 USC 3553(a). In the
sample PSR in the appendices, you can see at the end of page 19 the following
text:
The probation officer has no information concerning the offense or the
offender which would warrant a departure from the prescribed
sentencing guidelines.
From this language it is a short step to language which declares that the
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probation officer has no information warranting an UPWARD departure or
an UPWARD VARIANCE. The Probation Officer should either agree with
such language, or give you FACTS to support some other conclusion. The
whole idea of the Sentencing Guidelines specifically, or determinate
sentencing generally, is to provide for similar sentences for similar conduct.
The offense conduct is dealt with through the Guidelines. A sentence within
the range authorized by the Guidelines is certainly within the sentencing
court's prerogative. The opinion of a bureaucrat or judge, to the effect that
certain conduct is more reprehensible than contemplated by the Guidelines,
as expressed by the Guideline RANGE, is irrelevant.
From this language it is a short step to language which declares that the
probation officer has no information warranting an upward departure or an
upward variance. The Probation Officer should either agree with such
language, or give you facts to support some other conclusion. The whole idea
of the Sentencing Guidelines specifically, or determinate sentencing
generally, is to provide for similar sentences for similar conduct. The offense
conduct is dealt with through the Guidelines. The range authorized by the
Guidelines is certainly within the sentencing court's prerogative. The opinion
of a bureaucrat or judge, to the effect that certain conduct is more
reprehensible than contemplated by the Guidelines, as expressed by the
Guideline range, is irrelevant.
Presumably, all crime is "bad." The relative badness is determined by the
Guidelines. If a bureaucrat or judge can override the policy decisions of the
Sentencing Commission as expressed in the Sentencing Guidelines, the
salutary goals of determinate sentencing is, to the extent of such override,
defeated. An upward departure or variance defeats the purposes of
determinate sentencing, and also implicates due process rights. Downward
departures or variances don't implicate due process rights, especially in mala
prohibitum (evil because prohibited) offenses in which there is no actual
identifiable victim.
However, you should surely make your record concerning the
appropriateness of a downward departure. For a basic understanding of the
foundations of the federal determinative sentencing scheme, read 28 USC 994
in its entirety, understanding that this is Congress' charge to the Sentencing
Commission, for the promulgation of sentencing guidelines. Of particular
importance is 28 USC 994(g), which provides:
The Commission, in promulgating guidelines pursuant to
subsection (a)(1) to meet the purposes of sentencing as set forth in
section 3553(a)(2) of Title 18, United States Code, shall take into account
the nature and capacity of the penal, correctional, and other facilities
and services available, and shall make recommendations concerning any
change or expansion in the nature or capacity of such facilities and
services that might become necessary as a result of the guidelines
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promulgated pursuant to the provisions of this chapter [28 USC 991 et
seq.]. The sentencing guidelines prescribed under this chapter [28 USCS
991 et seq.] shall be formulated to minimize the likelihood that the
Federal prison population will exceed the capacity of the Federal
prisons, as determined by the Commission.
If a federal sentence is in your foreseeable future, you certainly should
read 18 USC 3553, entitled "Imposition of a Sentence." For the instant
discussion, take a look at (c), entitled "Statement of Reasons for Imposing a
Sentence." It begins by saying "The court, at the time of sentencing, shall state
in open court the reasons for its imposition of the particular sentence, and, if
the sentence - (1) is of the kind, and within the range described in subsection
(a)(4), and that range exceeds 24 months, the reason for imposing a sentence
at a particular point within the range;"
For Criminal History Category I, the lowest Offense Level for which the
range is over 24 months is 31. Offense Level 30, Criminal History Category
I is 97-121 months, which is exactly 24 months and therefore does not
EXCEED 24 months. Offense Level 31 calls for 108-135 months. That's a
range of 27 months, which requires the district court to state on the record, at
sentencing, the reason for imposing a sentence at a particular point in the
range. Keep in mind that at Criminal History Category VI, the lowest Offense
Level with a range EXCEEDING 24 months is Offense Level 24.
Your goal is to "scotch block" any effort to raise your possible sentence
to a level exceeding the bottom of your Guideline Range. Naturally you want
the range itself to be as low as possible. Once the range is decided, you want
to do your best to prevent the sentence from exceeding the bottom of the
range.
You should do your best to leave open the possibility of a "below
Guidelines" sentence. The Sentencing Commission was charged by Congress
with ensuring that federal prisoners have sufficient 1) personal living space,
2) common areas and service areas, etc., 3) medical care, 4) educational
opportunities, and 5) other necessary resources.
The Sentencing Commission includes some of the most prestigious
judges in the federal judiciary. Despite their credentials, they have fallen
grossly short of their official mandate. The particulars are of such importance
and magnitude that they are addressed elsewhere in this book. For the
present time, suffice it to say that federal prisons are overcrowded by about
30%, despite contracts with private prison firms for perhaps 30,000 beds in
addition to those operated by the DOJ-FBOP.
Don't take my word for that - various inmate advocates use Trulincs, a
messaging service identified as corrlinks on the street, to set forth the
populations of various prisons. These "population reports" are messaged
periodically, monthly or perhaps more often. They would be far more
helpful if they listed the design maximum population of each facility, along
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with the percentage overcrowding at that facility.
The point at this time is that you should, in preparation of the PSR, argue
for no less than a 40% "discount" on the sentence to be imposed. After all,
Congress decreed that the Sentencing Guidelines, amongst other things,
should essentially prevent prison overcrowding, denial of adequate medical
and dental care, etc. Since prisons are overcrowded, the Sentencing
Guidelines are necessarily skewed high. You should get no more than 60%
of the sentence recommended by the bottom of your Total Offense Level
Guideline Range.
None of this will be a secret to the Attorney General, the US Attorneys,
federal judges, Probation Officers, etc., for very long. Remember the early
explanations about the fact that you're up against what essentially amounts
to the biggest and most powerful and most politically connected law firm in
the world? They will have their experts read this book, summarize it, and
brief their people on what to expect.
These powerful people will figure out the endgame. They will tell their
people. They will devise the best strategies they can conceive, to blunt the
effectiveness of the defense, at every stage of the proceedings. If there is a
reliable way to beat a defense, they'll find it and use it. Successful and
unsuccessful strategies, pitfalls and nuances will be disseminated through the
ranks.
If putative defendants devote enough resources to get all current filings
in criminal cases, digest and analyze them, and publish the results, they can
know with near certainty what's going to happen, before they get to the
courthouse. That's an enormous advantage, available for a relatively modest
investment.
Why isn't it done? Because of the "herd of cats" mentality. Every
defendant goes his own way. Defendants don't work together and share the
results as effectively, efficiently, and cheaply as possible. The prosecution is
well organized, informed, and disciplined - and the defense is not. That
pattern and practice needs to change.
There is a reason for the offer of a guilty plea, that may not be obvious
to the average defendant. There is a 2 or 3 point deduction for "acceptance
of responsibility." If you offer the guilty plea, but (for all practical purposes)
condition it on compliance with the rules, you should get the points. After
all, you didn't write the rules. You have a right to enter a knowing and
voluntary guilty plea. If the court, or the government, gets in your way of
exercising this right, why shouldn't you get the benefit of the 2 or 3 points?
Lets review the basic concepts. A plea hearing is a critical proceeding
for a lot of reasons, not the least of which is that nearly all federal criminal
cases are disposed of on pleas. After discarding strategies that have
demonstrably fatal flaws, most defendants have only the option of 1) getting
additional time and information, 2) pleading "not guilty," and 3) tendering a
plea of guilty that the court cannot accept in conformity with the rules. That's
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a fairly basic decision tree, such that it should not be terribly difficult to
analyze all the possibilities.
Sometimes it is helpful to look at a proceeding or option or opportunity
of the adversary. Suppose the judge hates the strategies discussed herein, so
much that he flies into a rage at the slightest whiff of it. Suppose the judge
is willing to burn a lot of political capital to stampede defendants into the
uninformed "not guilty" plea. Play this judge's hand, in your own mind, to
see how it works. Basically, you're running theoretical “game tape” to see
how the contest will end.
The best and easiest strategy is to get to the defendant before he gets the
right information. If the defendant doesn't know that it is utterly disastrous
to say "not guilty" without knowing the nature and cause of the accusation,
its an easy case to get him to say it. Game over, the government and the
judge win. The judge won't let the defendant "take it back." The judge,
knowing the value of an early PSR, can simply refuse to order it until you
change your plea to "guilty."
Then the judge can body-slam the defendant for the mere act of trying to
get a PSR prior to the guilty plea.
Let me say this again: If a federal judge or US Attorney, alone or in
concert with others, starts "compressing" the time between first information
of the indictment/charge, and the time of arraignment, you can bet that's the
motive. They want uninformed pleas of "not guilty" so as to stampede
defendants into bad decisions that only get worse as time goes on.
Ditto for trying to quickly assign a lawyer "just for the arraignment,"
who is willing to play the role of government lackey. If the defendant doesn't
immediately and firmly object, the arraignment carries on, and the assigned
lawyer says "not guilty" before the defendant can stop him. Basically, this is
the "quick sneak" approach, in the nature of a card trick. Remember, if you
allow an attorney to represent you, even "just for right now," that lawyer has
the power to bind you with his words.
Alternatively or cumulatively, the government and/or the judge can
pressure or threaten lawyers, to dissuade them from effectively following the
strategy. However, the fact that lawyers ignore their ethical duties, and
override their clients, will quickly become known. Anyone who declines an
attorney (with or without "standby" counsel) can handle their own
arraignment, which means that they can refuse to enter anything except an
informed "not guilty" plea, or an uninformed and involuntary plea of "guilty,"
which the court can't accept, consistent with the plain language of the
criminal rules. This naturally and probably opens the door for the defendant
to explain the reasons that he tendered the guilty plea. Basically, the
defendant's explanation might go to the effect of the following:
"Your Honor, I would love the opportunity to enter an informed and
voluntary plea, whether guilty or not guilty. This Honorable Court
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informed me that I had at least two options, in this arraignment.
However, if I am denied the choice to elect an informed "not guilty" plea,
I fear disastrous consequences. I fear a retaliatory superseding
indictment that may or may not be actually approved by the grand jury,
and almost certainly won't be an informed decision by the grand jury. I
fear an indictment against my wife, my cousin, my neighbor, my dog.
I fear that the facts will be "plumped up" far beyond those found by the
grand jury. I fear the indictment won’t be returned in open court
because the government wants to phony something up between the
grand jury room and the clerk’s office.
Maybe I'm wrong. Maybe my fears are unfounded in this case
despite a lot of bad history. Maybe this AUSA is 100% honorable, and
would never extort testimony, or extort a guilty plea, or ratchet up the
pressure if her terms aren't met, or suborn perjury, exact anything more
than the 2 or 3 point official "trial penalty," or do anything outside the
parameters of the most honest and ethical attorney imaginable.
But I don't know that and can't know that. Good fences make good
neighbors. I'm just trying to get enough information to make an
informed and voluntary choice between at least two lawful options.
If this Court can provide satisfactory assurances that the Court will
prevent and punish any and all of the evil deeds that Defendant fears,
by all means Defendant will enter a voluntary and informed plea, out of
the options that this Court says are available to me, as soon as is
reasonably practicable. Otherwise, I see no rational choice except to
plead guilty, immediately. What else can I say?
Judges will quickly figure out the end game. They will quickly come to
understand that any substantial resistance to an early PSR brings a hastily
blurted out "I plead guilty, your Honor!!!”
What, you might ask, is so wrong with that? Why shouldn't federal
judges push defendants into that corner every time?
Blurting out the words doesn't give the district court the legal right to
accept the plea. It pushes the judge into the position of asking for evidence
that the plea is knowing and voluntary, and also that it is supported by factual
basis. That just opens the door for the defendant to make the spiel set forth
above. Basically anything the judge says, relevant to the proceedings, opens
the door for the defendant to cement the worthlessness of the guilty plea. It
opens the door for the defendant to complain about pressure and threats, and
ask for enough information to make an informed, voluntary choice.
That's embarrassing for judges, so they will, over time, tend not to do it.
Their "easy out" is to agree to the PSR. Even if they hated it with a perfect
hate, at the outset, it comes to be in their advantage to accept the strategy, in
a polite and professional manner.
Indicia of hostility opens the door to a challenge to the district court's
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impartiality. If the district court demonstrates hostility to a plain and obvious
legal right of the defendant, that suggests partiality or bias against the
defendant. That opens the door to a motion to recuse. Recusal will probably
be denied, and the decision will probably withstand an appeal, but judges
don't like it anyway.
This is one of the reasons you're trying to get the AUSA's agreement, or
at least non-opposition, to your motion. If you get hostility from the bench,
and opposition from the government, that opens up not only motions for
recusal of the judge, it also opens up the prospect of a reasonably valid ethical
complaint against government counsel. If they know they're going to lose
anyway, there is no good reason to refuse to agree to the relief sought.
If you're forced into the corner, and offer a guilty plea that cannot be
accepted, the proceedings can't logically end there. You tendered a plea, so
where do the rules allow the judge to enter a plea the judge likes better? The
judge will probably try to get you to enter a not guilty plea, because that
(quite curiously) gives devastating, lasting advantage to the government.
You should request and consistently pursue the early PSR, no matter what the
judge does.
If you’re forced to tender a guilty plea that the judge cannot legally
accept, you should ask for 2 points or 3 points for early acceptance of
responsibility, while discussing the PSR with the Probation Officer. Here's
your argument. You tried to get enough information to enter a plea that the
court could accept, whichever plea that might be. Only when sufficient
information was denied did you tender a guilty plea. The fact that it wasn't
accepted couldn't possibly be your fault, because you weren't given the decision
to make an informed choice.
You might not win that argument, but you should always at least
consider making it, under these circumstances. If you're denied the benefit,
consider an appeal. I'm not suggesting a "knee jerk" appeal. But this sort of
appeal should always be on the table. Try to get the DE FACTO benefit of the
2-3 point reduction, on top of everything else you think you should get. If
you get the de facto time cut, you're good to go. If not, you at least have a
potential appeal issue on the table.
FRCrP 6(f) requires that all indictments be returned in open court. What
that means is that the grand jury foreman must bring the indictment to the
courtroom, while a US Magistrate is holding a court session. The grand jury
foreman tells the magistrate that the grand jury has returned certain
indictments. The foreman has those in his hands, and wishes to present them
to the magistrate court. The magistrate accepts the indictments and causes
them to be filed in the district court clerk's office.
Some districts follow this process reliably. Some don't. Look on your
indictment, and see if it has the endorsement "returned in open court" with
a date of return. If it doesn't, it violates FRCrP 6(f). Now comes the question
of what to do about it.
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You can maintain silence, saying nothing. Most defendants do that
because they don't know better.
If you decide to complain, you will have to decide on the best time.
You're probably better off to force the government to do the PSR, and get you
to the courtroom ready to plead. Then, if you want to complain, you can do
it at that time. Complain that the indictment wasn't returned in open court.
You can say you think the indictment 1) is a pure unadulterated fraud, bogus
as a $3 bill, 2) you think the indictment is merely embellished, with more
counts than the grand jury approved, or 3) you just like to see the government
comply with their own rules every once in a while.
There has to be a reason that some US Attorneys habitually fail to return
indictments in open court. That seems like the very easiest of all procedural
steps. It’s a step the omission of which is almost certain to excite suspicion,
in any defendant that looks. Why no return in open court? Some federal
jurisdictions - Western Washington to name one - follow the rules, why can't
the rest of them do the same?
If you really want to get some information, ask for all the court reporter
billing records, for any and all grand jury proceedings. Then compare the
billings with the alleged indictments. It is exceedingly difficult to get grand
jury transcripts. The court will say that the defendant must show a
particularized need, but the truth of the matter is that they generally won't
allow the defendant to have the grand jury transcripts, period.
There are a lot of reasons for this policy, not the least of which is a desire
to tell one story to the grand jury, and another story to the petit (small, or
trial) jury. The government and the courts don't want any pesky transcripts
allowing defendants to compare what was said at the grand jury with what
was said at trial. Too many defendants would win their cases, if they could
get the grand jury transcripts.
Far too much perjured or compromised testimony is presented to grand
juries. The government doesn't want defendants to get the evidence to show
that false testimony is given, and furthermore that it isn't accident, oversight,
faulty memory, etc. It’s a systematic violation of the public trust.
For purposes of the decision tree at arraignment, you have to decide if
you'll raise the issue of return in open court at that time. If you do, consider
this option. Just ask the government to go back to the grand jury, get the
approval of at least 12 of the 23 grand jurors, and then return the indictment
in open court.
The question of the Speedy Trial clock is a separate issue. Do you
graciously agree to exclude the days spent getting an indictment that has
been returned in open court? Or do you dig in your heels and refuse to agree
to ANY extension of Speedy Trial clock? You didn't screw things up, and you
have no duty to give up anything on Speedy Trial. You can choose to let the
government do that on their own time, with the Speedy Trial clock running.
You can try to trade. If you're in jail, sleeping on a thin mat, you can
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offer to trade a conciliatory stance on Speedy Trial, in exchange for a decent
mattress, box springs and pillow.3 You can offer to trade if they'll let you
donate educational/legal computers and office equipment and supplies. No
matter what you offer, they don't have to agree. You can throw it out and see
what happens. The judge might be sympathetic to your position. The press
might be sympathetic to your position. Depending on what you ask for, you
might get some traction. Sometimes the government might win, but discover
that it’s a Pyrrhic victory.
Its not always a good idea to raise this at all. Could the government hit
you materially harder on a superseding indictment? If so, you may want to
let the sleeping dog lie, and proceed with the case. Think about what you risk
and what you stand to gain. Do your best risk/benefit analysis, and make the
decision that seems right to you.
Sometimes the best strategy is to watch the cases coming down the pike,
and put other defendants up to it. You can do a lot more if you have options,
think about them, and use them to your advantage.

3

A good thick high quality mattress is sufficient by itself, for my
comfort.
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Most federal defendants have no idea how to procure quality legal talent
at a fair price. Everyone "knows" that lawyers are expensive. Just how
expensive they are is impossible to know. Attorneys generally don't want
you to be able to price shop and compare their professional services on an
"apples to apples" basis. Their services are "unique." That justifies
drastically different fees for the same task with the same outcome.
How do you find a lawyer? Every phone book has pages of lawyer
advertisements, and that's probably available, even in a jail. There is a
lawyers directory (in the old days called the "Blue Book") for every state,
which contains an exhaustive listing of all attorneys licensed in that state, as
well as larger paid listings. You need a current copy. It generally costs $40
to $60, with a few exceptions. They're ubiquitous in law firms. That's money
well spent, whether or not you're in jail. If you're in jail, you should let
everyone in your pod know what resources you have. You should share your
resources, learn about everyone else's resources, (including information about
lawyers) and make those resources as effective as possible. The enemy of
your enemy is your friend.
A list of necessary resources has already been provided. If a federal
criminal case is a current reality or a significant possibility, you need a full set
of the right stuff on your bookshelf, posthaste. You could buy slightly out of
date books for less, but the whole lot of them cost no more than an hour or
two of a lawyer's time. The cost of these books is de minimus, in comparison
to their value, if you need to defend yourself - much more so if you're locked
up in jail.
As previously stated, every sentient creature on planet earth acts in
conformity with what it perceives to be its own economic interests, broadly
construing the term "economic interests." A raccoon will eat the best food
first, so as to reduce the risk of losing choice food, for example if he is chased
off by a larger raccoon or a coyote. He is acting in what he (quite correctly)
perceives to be his own economic interests, broadly construing the term.
Consider now the ways to compensate attorneys. First, you can pay
them an hourly rate. The lawyer takes a "retainer" which the attorney places
in his IOLTA (Interest On Lawyers Trust Accounts) account. As hours are
expended on the representation, records are kept showing the total of all fees
and costs. If you do your job right, the attorney will be required to submit an
itemized bill at least monthly. If you object to the billing, you raise the issues
and try to resolve them. Generally, the contract should give you a reasonable
but not infinite amount of time to object to a billing. I suggest 30 days as fair
to both sides. If objections are raised they are discussed and decided. If not,
the billing stands as an account of the payment of fees and costs, out of the
retainer.
That generally works well, but it is important to review the bills and
make timely objections. If the lawyer is doing something with which the
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client does not agree, the attorney needs to know that fact sooner rather than
later. A client's price sensitivity, personal preferences, and idiosyncrasies
should and does impact the behavior of a rational and reasonable attorney.
More about hourly billings after a setting forth the options.
Second, attorneys commonly take cases on the basis of a "fixed fee." In
other words, you give the attorney $50,000, in exchange for representation in
a federal criminal case. That generally works out great for the lawyer - for the
client, not so much.
Before the contract is signed and the attorney gets a check for defending,
it is in the attorney's best interest to hold out hope of a win, or of a very short
prison sentence. The attorney excitedly points out any plausible defense. The
search was unreasonable, and without the fruits of the search the government
has no case. The government's witnesses are compromised. It is in the
attorney's best interest to say anything that will persuade you to spend
whatever it takes to mount a vigorous defense. His interest is getting a
contract and a "retainer." A retainer is basically a payment that ensures that
the lawyer will get his agreed-upon fee.
As soon as the check clears, the attorney's economic interest changes
drastically. It is now in his best economic interest to persuade you that the
best option is a guilty plea. It is in his interest to explain how nearly certain
it is that you will be convicted at trial. It is in his best interests to explain how
much "time off" you will get by "acceptance of responsibility." He will rarely
"switch the pitch" immediately. That's too obvious. It is in his economic
interests to make himself look suave and debonair and sophisticated. He
wants to get more fees, and being too obvious in a "bait and switch" pattern
is contrary to that interest.
He has a word processor. He can create a new pleading in a few
seconds. He can type in a fanciful word, for example "startpldjones,"
whereupon the screen blinks, and he has all the formal parts of a pleading in
your case. He can pull up another document, copy the guts of it, and paste it
into his new pleading. Presto, a brand new pleading in your case, in seconds
flat! Now he can edit the document so created. He can quickly make a
polished and professional pleading, letter, or other document.
Consider the case of Roland Daza-Cortez, US v. Daza-Cortez et al,
Western District of Washington (WDWA) 2: 15-cr-269 RAJ-1 . His docket
shows 6 lawyers, 3 shown as retained, although in fact 4 of them were paid
attorneys. Ms. Emily Gause was substituted as his 4th attorney of record on
6-16-18, three months after the 3rd order continuing trial. She filed for the 4th
motion on 8-8-16, which was granted by order 8-16-16. She filed for a 5th
continuance 12-1-16, which was granted the same day. She filed for a sixth
continuance on 3-1-17, which was denied on 3-6-17.
Which brings us to the point of this discussion. Daza's billing, for
services by a non-lawyer, show the following:
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DATE

DESCRIPTION

HOURS

2/27

Motion to Continue

2.5

2/28

Mtn. Continue

7.8

The client is expected to believe that a NON-LAWYER spent 10.3 hours
on the THIRD motion to continue by THE SAME ATTORNEY! One might
expect the attorney to spend some time on a motion that is beyond pushing
the envelope, for more time. But a non-lawyer??! This billing is a work of
pure fiction. The paralegal didn't spend that much time on revamping a
boilerplate motion. This is flagrant padding of a legal bill, which logically
brings the rest of the bill into serious question.
If you're in jail, a conventional lawyer has an especially strong hold on
you. You can't access the internet. You have extremely poor access to any
other lawyer, legal counsel, or legal support providers. You have virtually
no legal resources at your disposal. The tools to which you do have access
are generally engineered (purposely) to make them exceedingly ineffective.
You may have a rule allowing you to research only one day per week, for a
limited amount of time. That's a guaranteed recipe for failure. By and large,
American jails are not for the protection of the public. They are designed and
operated for the destruction of the constitutional rights to effective assistance
of counsel, to a fair trial, to equal justice regardless of wealth and influence.
The lawyer is in control. He can file boilerplate pleadings that look
good, and look like they took a considerable amount of time, to the
unsophisticated. The worst kind are the pleadings with a lot of unnecessary
verbiage, which is good for nothing except earning the justifiable scorn of the
court and opposing counsel. The defendant sees pleadings that are totally
against his liberty interests - but he doesn't have the sophistication to know
that, or understand why the pleading is contrary to his interests.
I once helped a man named Larry, who had hired an attorney for a
$30,000 flat fee. I helped him get his docket, and abstracted the docket so he
could clearly see a summary of each filing, logically grouped. The record
showed that he had filed virtually nothing but boilerplate motions for
extension or continuance. He did file a request discovery, itself a "boilerplate"
pleading that takes little time.
Larry wanted a trial, and persisted in his claim for trial. After leaving
Larry to rot in jail for vastly longer than was necessary to trigger a valid
speedy trial defense, the lawyer declared "I quit" and filed a motion to
withdraw as counsel. The lawyer was allowed to withdraw. I explained to
Larry that this was a breach of the contract, for which he could and should
sue the lawyer. The rules of attorney ethics require lawyers to abide by the
lawful decisions of clients. Declaring "I quit" and walking out on the client
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in a huff, without the return of fees, is the very antithesis of abiding by the
lawful decision of a client.
Larry had a sore on his face that wouldn't heal. I knew that to be a sign
of serious underlying medical problems, and counseled him to do his best to
get the wherewithal for a kidney cleanse. The DOJ-FBOP is thoroughly
hostile to cheap means of remediating serious medical issues. Honestly, I've
never been able to get the wherewithal for a kidney cleanse for ANY federal
prisoner.
As a result, the taxpayers are on the hook for perhaps $100,000 per year
for dialysis, probably for the rest of his life. Larry's life is a mere shadow of
what it should have been.
Understand the lawyer's perspective. District judges don't have to
release a lawyer from representation. Usually they do, but they don't have
to. Lawyers quite naturally don't want to take a case, and then be forced to
spend vastly more hours than the client can afford. That is at least part of the
reason that most lawyers won't "enter appearance" as counsel of record,
without a substantial fee. There is too much chance it will work out to be a
"trap" for the lawyer, forcing her into involuntary unpaid work.
On the other hand, you will sometimes see lawyers who take a case for
a "flat fee" and then come back to the client, saying that the representation
took more time than they thought, and asking for more money. Everyone
knows that the attorney-client relationship is one of trust and confidence. It
is hard to have trust and rapport when the lawyer took a $30,000 "flat fee" but
thinks he ought to get another $20,000 due to "unforeseen complexities," and
the client thinks his flat fee of $30,000 entitles him to 1st class representation
through the end of the case.
Sometimes the client asks for documentary support for the request of
additional fee. Most of the time, the attorney kept sloppy time records, if
contemporaneous time records were made at all. However, they can go back
through their notes and records and piece together an arguable bill, to
support their claims. Often much of it is seriously exaggerated or simply
made up. Of course the client didn't get a chance to timely object, say they
didn't want certain services, seek to economize, focus resources on the most
promising possibilities, etc. In other words, there was no "error correction"
via timely billings as the representation progressed.
Most of the time, the most logical arrangement is an hourly rate, well
monitored with timely periodical billings. Sometimes monthly is enough, but
in cases of heavy activity, a weekly billing might not be unreasonable. This
generally works out well when the attorney is conscientious, doing good
work and billing honestly. If the client has enough money to cover the full
representation, it shouldn't be too hard to swap out one attorney for another
attorney. After all, the current attorney gets paid for what he does, the second
gets paid for what she does, and so forth and so on.
Even if the client decides to go pro se, the district court should allow it
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so long as it is the client's decision, not strictly the lack of sufficient funds.
Criminal defendants have the right to defend themselves pro se. Thus an
adequately funded "retainer" should protect both the client and the attorney.
A lot of "flat fee" retainers amount to a payment to the attorney for his
skill, connections, and experience. In other words, the attorney is saying "I
have a lot of value just to show my face on your behalf." There can be some
merit to that, and sometimes it is worthwhile to the client. However, that is
always a dangerous proposition, and can sometimes hurt the client rather
than help him.
The term "retainer" has multiple meanings. The lawyer may request a
$25,000 "retainer," of which $10,000 is "deemed earned" on commencement
of the representation, the remainder to be placed in the lawyer's IOLTA
(Interest on Lawyers Trust Account) billed at $300 per hour. The lawyer is
charging $10,000 for his mere availability. It seems unfair and it might be
unfair, but in reality it is a no more than a variation of the "flat fee" contract
for representation.
The lawyer may take the same $25,000, of which a $10,000 "retainer"
amounts to a "take or pay" provision. In other words, in this arrangement,
the client has to take $10,000 worth of legal services, or lose the money. If the
lawyer spends only 10 hours total on the case, the lawyer still gets to keep
$10,000 for the representation. Once again, $15,000 is in the IOLTA account
essentially as insurance that the lawyer will be paid for his work, to the extent
that it exceeds the $10,000 worth of "take or pay" services.
A lawyer can certainly work and send periodic billings to the client,
expecting the bill to be paid. That is commonly done for corporate clients or
in situations in which the attorney is completely confident that his billings
will be promptly paid. That arrangement is exceedingly rare for criminal
cases, for a lot of reasons. The probability of running up bills that won't be
paid is simply too great. That's why virtually all lawyers demand and receive
money up front before they start work on a criminal case.
There is no substitute for reading a proposed attorney client contract,
asking questions, making sure you understand. While you're at it, you can
try to negotiate. The lawyer can turn you down. The lawyer can effectively
say that it is a "take it or leave it" contract. Be polite and respectful, but don't
be intimidated or afraid to ask. If the lawyer refuses to budge, take your
time, decide what you want to do, and then do it. Don't sign the contract
until you've had enough time to digest it, internalize it, and accept it. Don't
let a lawyer stampede you into signing a contract you may later regret.
It makes a lot of sense to hire a consultant specializing in the
employment and retention of attorneys. You won't necessarily find that
service in the local phone book. The local attorneys probably aren't keen on
an outsider coming in to break up their near-monopoly, or to impose
discipline or efficiency in the provision of legal services. In a lot of markets,
this may be a service more theoretically than actually available.
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There are a number of issues that a lay person needs to know, whether
or not they engage the services of an expert, to procure legal and/or
quasi-legal services such as budgeting, cost control, jury consulting, niche
legal analysis, legal drafting, document preparation, document scanning,
document reproduction, etc.
A criminal defendant probably wants - or thinks he wants - a lawyer
with political connections with the district judge. Ethics rules generally
prohibit lawyers from claiming they have political influence with the judge,
or actually exercising such influence. The ethical rules presume that the
lawyer wins on legal acumen, hard work, and diligence - not on the basis of
a "brother in law" deal based on personal connections.
Political connections are a double edged sword. I've talked to inmates
who paid massive legal fees, only to have the lawyer devote his political
connections to the destruction of his own client. One inmate/client had given
his lawyer a good cussing, probably for good reasons. The lawyer responded
that he would make sure the client got 30 years. The client indeed got 30
years, whereas other defendants with greater culpability got much less time.
This malicious act could not have been perpetrated if the PSR was completed
early.
If your "connected" lawyer or the judge, or both, decide to "bury" you,
the easiest way is with a "lights out" sentence. If you aren't broke when they
lock you up, you're easy pickings for other lawyers. They can take your
money and sell you down the river on your civil litigation claims. Statutes of
limitations run out, memories run out. When you get out of prison, your
issues are ancient history. That's the way the power brokers like it.
A savvy criminal defendant will probably hit on the idea of a contingent
fee - but contingent fees are specifically prohibited by the ethical rules, in
criminal cases. The thinking is that the defense lawyer will go "loaded for
bear" if his fee is contingent, in whole or in part. Therefore, the attorney
might act unethically to get an acquittal, or lesser punishment than that for
which the law provides, to get a larger payment.
In truth, the political powers that be have done everything in their
power to keep an effective criminal defense priced out of the reach of most
defendants. The right to assistance of counsel is enshrined in the constitution.
Therefore, the enemies of the constitution nibble away here and there, always
looking for an opportunity to undermine effective criminal defense.
Acquittals or hung juries are often looked upon as proof of a systemic defect,
which must be "fixed."
The provision of legal services is structured in a way highly adverse to
criminal defendants. Understand the setup and you're halfway to the point
of overcoming that adversity.
One of the biggest structural adversities is the fact that the client
basically doesn't own the work for which he pays. By this I mean that the
attorney spends a lot of billable hours "getting up to speed" but not in a way
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that gives the client meaningful control over the information. The work
product of the attorney largely stays in the attorney's brain. Of course, it is
hard to measure and evaluate the knowledge inside a lawyer's brain - and
harder still to forward that knowledge to another attorney. If you decide the
lawyer isn't doing the job, you for all practical purposes lose that information.
The lawyer might spend some time briefing the new lawyer, (with the meter
running for both lawyers) but you certainly don't have a set of documents
sufficient to provide the new lawyer with a significantly better starting point
than the first lawyer.
This tends to "tie" the client to the lawyer, since the client can't
necessarily afford to start over with another lawyer. This often amounts to
"throwing good money after bad." The client is afraid to switch lawyers
because he can't afford the lost investment. The lawyer regards the client as
a cash machine. The client has the criminal proceedings coming at him, fast,
with a lawyer he doesn't trust, often for good reason. He doesn't have
another lawyer "on a string" ready the build a defense in which the client is
an active and strong participant. As far as the client knows, dumping lawyer
#1 and retaining lawyer #2 simply puts him back very near to "square one."
Often that's the case. Furthermore, lawyer #2 often isn't any better than
lawyer #1.
Consider the following abstract of an actual billing on Daza-Cortez, by
Peter Mazzone, with commentary to follow. All time was attorney time billed
at $400 per hour, except the travel time in 9-16, which was paralegal time
billed at $75 per hour, with the initials "AC." Mazzone was attorney of record
from his entry of appearance 8-25-15 until his substitution by Bryan
Hershman 10-21-15.
INTERVIEWS
DATE

WITH WHOM

HOURS

8-25

CLIENT

1.5

9-2

CLIENT

1

9-9

CLIENT

2.2

9-14

CLIENT

1

9-16

CLIENT

.5

9-23

CLIENT

2.8

TOTAL (8 hours at $400)

$3,200

TRAVEL TIME
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NOTES

HOURS

9-9
9-16

1
(87 miles) paralegal "AC" ($187.50)

9-23

2.5
2.5

3.5 hours at $400 = $1400, + $187.50

$1,587.50

OBTAINING/REVIE1 DISCOVERY
Date

Notes

Total

9-1

Hours paralegal time at $75

6

9-4

5.2

9-8

3

9-22

3
11.2 at $400 = $4,480

$4,555

The question arises - what was the outcome of these 8 hours of client
conferences? You should cover some ground in that period of time. It makes
total sense to prepare summaries of the matters discussed and decisions
made. Attorney and client need to be able to refresh their recollections of
what was accomplished during these conferences. Yes, it does take more
time, but it helps develop a theme, and furthermore helps minimize the
rehashing of "plowed ground."
Travel time includes 2.5 hours for a paralegal, on the same day the
attorney apparently showed up and spent a half-hour in conference with the
client, while he was there to meet another client anyway. One must ask, was
it worth the $187.50 for the work done by the paralegal? The billing says
"travel time and client meeting at FDC to notarize POA." It is possible that
there were other reasons for the trip - but if it was just to notarize a power of
attorney, it was a very expensive notarization. A client reviewing such a bill
should evaluate whether or not it made economic sense to spend $400 for an
hour with the attorney PLUS pay for 2.5 hours of paralegal time.
The lawyer "codes" discovery review with the term "Obtaining/revie1
Discovery." The question arises, why the fanciful word? What's wrong with
"Obtain/review discovery?" Better yet, presumably the "obtain" is an event
that can be handled by a paralegal, on discrete occasions. Why then does the
billing routinely commingle the descriptions? Why not say how much time
was spent obtaining discovery, and then say how much time was spent to
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"review" it? There is at least some value in an accurate and detailed bill.
The paralegal spent 6 hours on "discovery prepa1, Discovery
preparations - review discovery Cd's; (sic) prepare client only records." That
makes perfect sense - if and only if the paralegal time was honestly and
effectively deployed. A paralegal should do the work that can be done
efficiently by a paralegal. However, the only practical method of getting
effective legal services out of a paralegal is to get the paralegal to review,
categorize, and summarize the discovery. The paralegal's work must be
distilled into a written record, useful to an attorney and useful to the client.
Information that merely resides in the paralegal's brain is virtually worthless.
The paralegal cannot represent you at trial or at hearings.
Much of the time it will make sense to "abstract" certain discovery
records. "Abstracting" involves sorting out all material that might be relevant
to a particular question, for example a motion to suppress, and setting forth
entries for all arguably relevant materials. Under each entry the abstracter
provides the date, identity of author, title of document, and either the
verbatim text, or in appropriate cases a summary of what the document says.
For an example of abstracting a record, Charles William Wright, Jr., v.
United States, Western District of Louisiana (LAWD) 2:15-cv-2734, Excerpts
From Wright Docket # 35 in the appendices. The entire pleading was over
100 pages, so it is neither practical nor necessary to reproduce everything
here. The appendices include the first 3 pages of the table of contents, the
first 4 pages of the abstract of the medical record, and the 3 page timeline.
That’s enough to demonstrate the principles involved.
In that case, records related to the treatment or failure to treat a
particular injury were relevant. The other records weren't relevant, but it
makes sense to list ALL the records, so that a later user can see what was
excluded, and judge for themselves if another look at a particular document
is appropriate. In that case, the volume of paper, for the abstracted medical
record, was reduced to less than 10% of the original 300 pages. The abstract
was a much more user friendly document than the original set of records.
A good paralegal can do that work much less expensively than a lawyer.
A paralegal should work about as fast as the lawyer, in preparing abstracts,
summaries, and synopses. It is true that the paralegal's mind will have
information that needs to be in the lawyer's mind. The fact is that the
paralegal's work will let the lawyer get every tidbit of information he would
otherwise get, but at lower cost to the client. In this case one hour of attorney
time costs the same as 5 1/3 hours of paralegal time. If cost is an object, it will
almost always make sense for the paralegal to do most of the "scut work"
involved in preparing a case.
Supervision is key. Issues would certainly include a possible attempt to
suppress evidence, as well as the information necessary for effective
representation at trial. The lawyer needs to know what he needs, and how
to get it thoroughly, effectively, and efficiently. Not everything matters.
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Government discovery disclosures may have thousands of pages of "fluff"
and a few dozen pages that really matter.
First and foremost, the lawyer needs tables of contents, indices, etc., so
that he knows exactly what he has. In Daza-Cortez, the government submitted
the discovery with a table of contents. This is a perfect example of written
work - in this case produced by government workers. Defense counsel can
start with that table of contents, and build from there.
Document sets generally have "Bates numbers," which are unique
numbers assigned to each page. That lets the lawyer categorize everything,
while focusing on the documents that might realistically make a difference.
Any substantial set of documents needs Bates numbers. It is impractical to
create a table of contents without Bates numbers.
If the lawyer doesn't know what he wants and needs, he can't efficiently
set up the paralegal to get what he needs. Generally speaking, those skills are
developed over time, by both the attorney and the client. An attorney who
regularly defends federal drug trafficking charges learns the pattern. His
paralegal learns the pattern, not only from the lawyer but also from doing the
work. An experienced lawyer should be able to supervise his personnel in
order to efficiently set up the case for an effective defense. If he can't, he's
quite simply the wrong attorney for the job.
How do you find out these things? When you're looking for a lawyer,
ask them to show you any summaries, abstracts, and synopses for discovery
in a previous case like yours, and give you a ballpark figure of the cost of
production. If the lawyer can't or won't produce one, its probably because the
lawyer does the work "seat of the pants" style, so that the information (such
as it is) resides in his brain, and nowhere else. It isn't portable, and you're
stuck with that lawyer, unless you want to take a huge hit in time and
expense. "Padding" of the bill is probable but hard to prove.
There are a lot of attorneys who fall in that category. They say they
know what they're doing, but nobody has ever enforced any significant
discipline on their efficiency or effectiveness.
Mazzone claimed to have done a lot of work, but basically left no work
product. The client was quite simply "out the money" for what Mazzone
claimed to have done. Whether Mazzone did what he claimed is anybody's
guess - it can't be proven.
Look at what Mazzone didn't do. Look in the appendices for the DazaCortez4 Timeline of Events, at docket entries 105-114, all on 2-6-17.
4

The author wishes to extend his sincerest gratitude to Roland DazaCortez, Charles William Wright, Jr., and others whose materials have
contributed so much to the utility of this book, whether or not their
name is mentioned specifically. The author wishes them the greatest
success with all their endeavors, and especially their efforts to regain
lost liberty.
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Remember, arraignment was 8-12-15, some 18 months previous. All the
lawyers were chargeable with knowledge of the Speedy Trial Act, and the
expectation of trial within 70 days, subject to certain exclusions. It just
happened to be that none of the lawyers, including but not limited to
Mazzone, felt led to file the basic pleadings until the deadline in effect after the
date of the fifth continuance of the trial date. In other words, the lawyers
wanted to do essentially everything (or at least bill for it) except the basic and
fundamental filings necessary to commence a competent defense.
Working from jail involves a massive disadvantage, for locating and
retaining legal talent. If you're out on bail, you can use the internet to look for
legal service providers. I've never seen a jail that allowed access to the
internet. Jail quite simply crushes your ability to effectively defend. Modern
jails aren't primarily for public safety. They're primarily for steamrolling
defendants against whom the prosecuting authorities could not otherwise
prevail.
Of course the public must not learn these secrets, or the fact that most of
their "security" money is simply squandered - and worse.
That doesn't mean you're helpless. That does mean you need to think
about things early. Most people who wind up in jail had at least some inkling
that this eventuality might occur. If they had helped others further along in
the prison-industrial pipeline (from a safe distance, of course) they would
have known where to find the best legal support services. They would know
at least a little about which lawyers were total duds, and which lawyers
would put up a fight for a fair price. They would be able to help defendants
develop the honest and effective lawyers and legal service firms, and avoid
the losers and parasites. They would know where to go when their time
comes, to buy legal services.
What does it look like to start early? "On the street" you can research
lawyers online, and you can visit them in a relaxed atmosphere. Figure out
which lawyers have the courage and skill to vigorously defend in state court.
We've already established that (at the present time) nearly nobody goes to
trial in federal court. Forget about that. Find a lawyer who does good
criminal defense work in state court, who can and will try a state court
criminal case when appropriate.
Don't expect them to work for free. If you want to talk to a lawyer, go
with cash (or lawful money, US legal tender gold or silver coin) to pay for
their time. Tell them you're willing to pay for their time, you insist on paying
for their time, to discuss a possible retainer. Ask what's a fair retainer to
ensure their availability. If you have to spend time with 5 lawyers, with the
meter running on every one, an average of an hour each, to find the one you
want, it is time and money well spent. Spend the time you need, pick your
lawyer, and then build the relationship.
Suppose the lawyer's fee is $200 per hour. Ask what he'll charge to
guarantee availability, for one year. Ask what he wants, deemed earned
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immediately, and what's fair to go into his IOLTA account to cover time and
expenses as they arise. If he'll take $1,000 in his hand, deemed earned upon
receipt, and $2,500 in his IOLTA account against which to bill, you have a fine
deal. Rates are different in different markets - spend the money to figure out
what's customary, for a GOOD lawyer, where you live. In some locales,
$200/hour will buy you a fine lawyer. In other places it won't.
Get a contract in which he agrees to be available for you, within reason,
for one year. You pay all his time at his customary rate, which comes out of
the IOLTA deposit. You get monthly billings, and agree to send more money
when the retainer gets low. He agrees to be available for any proceedings in
state court, but not federal court. He agrees to provide all paralegal work and
standby "assistance of counsel" regardless of proceedings, at his customary
rate. He agrees to help you find a satisfactory federal attorney, if such
should become necessary.
Develop an understanding about providing assistance to your friends in
a pinch, with you paying the customary rate and dealing with reimbursement
from your friend. That’s really important. You don’t want your friends and
associates “hung out to dry.”
You don't want this lawyer to "enter appearance" for you in a federal
case. If the lawyer "enters appearance," he is your lawyer, who speaks on
your behalf and in your place. You probably DON'T want that, at least early
in the proceedings. You DO want this lawyer involved as "state counsel," or
possibly "standby counsel." You DO want this lawyer to be able to see you,
send you legal documents, provide effective paralegal services, etc. This
lawyer will preferably be nearby to the jail, able to visit you in jail on short
notice, with very little travel time.
If your lawyer is any great distance from the jail, he needs an effective
association with a lawyer nearby the jail, who has a good, competent,
reasonably assertive paralegal. You need ACCESS to services that you can
afford, that don't tie you down or force you into an untenable situation.
Neither the jail officials nor the District Court judge has any right to
prevent you from conferring with your "state law attorney." Most of the time,
anything that jams you up in federal court also COULD result in state
charges. Generally you don't want any state court charges, unless it is part of
an advantageous deal to head off federal charges. But practicality and
probability aren't the question. You have a 6th Amendment right to the
"assistance of counsel." Your counsel doesn't have to "enter appearance" in
order for BOTH you and the attorney to partake of the constitutional
protection. If the judge or opposing counsel gets mad about it, that's merely
indicia that it is part of a powerful strategy. Don't let anyone push you off a
strong strategy.
Federal judges appoint lawyers as "standby counsel" all the time. If the
defendant declines an appointed attorney, that's probably going to be the
next words out of the district court's mouth. "Can I appoint lawyer X as your
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standby counsel?" The answer to that question almost always should be
"yes." Both you and the court need "standby counsel" to take the reins if you
decide that you can't handle self-representation any further.
Sometimes, the best case scenario is to have a public defender or CJA
(Criminal Justice Act) lawyer paid with public funds, plus your "state
lawyer." That gives you two lawyers for counsel and advice. If the judge
turns you down for a public defender or CJA lawyer, turn to your "state
lawyer" to seek "federal" standby counsel.
A good retained lawyer, well qualified on state law criminal defense,
may well cut off problems before they blow up in your face. If you're pulled
over, in your car, and the cop wants to ask hard questions, (anything beyond
name, driver's license, vehicle registration and insurance) your response
should be "Would you mind to take this up with my lawyer? Here's his
card."
Don't even answer their stock question "Do you know why I pulled you
over?" You don't know his subjective motivations, you can’t know them, and
it is not your job to speculate. He can tell you why he pulled you over, if he
thinks its important. They're trained in police academy to get words out of your
mouth, to give you a chance to hang yourself.
Politely decline the opportunity, even if you think you have nothing
whatsoever to hide. You don't know whether the cop is trying to hang a
speeding ticket on you, or life imprisonment for a murder you didn't commit,
or a "drug conspiracy" that amounts to a flight of fancy. Don't take
unnecessary chances with your life and liberty.
Nearly always, the cop will respect your right to counsel if your
prepared, polite, and firm. If he persists, you take it to the next level as well.
"Here's my ID, registration and insurance - any other questions, here's my
lawyer's phone number. What's your pleasure, do you want to call him, or
do you want me to call him? He's on retainer and has advised me to let him
do the talking."
Ditto if the cops show up with a warrant at your house. Get the warrant
before you open any doors - make them slide it through, don't open the door.
I once advised a client to open a door to get papers authorizing entry, and
they shoved the poor old lady out of the way, forced their way into the house,
and ransacked and pillaged it. Cops banging on the door can give you
papers, and give you time to read them.
Ditto if the cops show up with an arrest warrant, or if they show up just
wanting to talk. Pay no attention to anything they say, such as "we're just
here to help you clear your name." That's a lie so much of the time that you
should never fall for the trap. Be nice, but tell them you have a lawyer to clear
your name, and he'll make time for such nice people as them. Let your
lawyer do the talking.
Your lawyer should be primed to help law enforcement with legitimate
matters, such as claims of theft, provided of course that he confers with you
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first. The object of the game is not to obstruct legitimate police work. The
problem is that cops and "special agents" lie and deceive way too much.
When you interact with them, slow things down.
Your lawyer isn't Superman - he can't just make everything go away,
especially if you’ve already opened your mouth and inserted your foot. Pay
your lawyer for his time and expertise, and respect the persons and property
of others. Just make sure that you aren't getting "trick bagged." Move a little
too fast, and you're liable to have years to regret it.
The Daza-Cortez docket information is included as an appendix to this
book for a lot of reasons. For one thing, it shows that one lawyer after
another took large sums of money and didn't timely file the basic,
groundwork pleadings. For another it demonstrates an "abstract" of a docket.
It shows how much easier it is to quickly comprehend what has taken place,
if records are distilled to their essence and logically grouped. This helps to
show the benefit of having a qualified individual do the "scut work"
necessary to make a record available for the use of a qualified attorney.
An underlined PACER number tells you that a physical docket item lies
behind that number. Those items are available for 10 cents per page, or
possibly for free if you are subscribed to Recapthelaw.org. The point of this
observation is that you can essentially plagiarize any lawyer's work, if you
have PACER, a hard drive, and a good printer.
Nearly all documents filed in federal court get there through Case
Management/Electronic Case Filing, commonly known as CM/ECF. By rule,
all documents filed via CM/ECF are filed in Adobe PDF format. The
documents filed using CM/ECF become documents available under Public
Access to Court Electronic Records, or PACER. You can grab any PACER
document, save it, copy and paste the guts of it into a word processor, and
start editing for your own purposes.
So what keeps a defendant from downloading the full slug of standard
pleadings on 10 criminal cases handled by highly respected and expert
attorneys, printing them all, getting the best ideas from all 10 pleadings of
each type, copying and pasting the best work where ever you find it, and
crafting a document that represents a distillation of the best legal writing?
Technically, nothing. However, any lawyer goes through a learning
curve. Finding the names of the best lawyers involves a learning curve, and
some of the best lawyers don't actually show up on "best lawyers" lists that
can be found with a smart Google search. Effort and experience make this
work more efficient and effective.
What you really need is access to a smart, hard working paralegal. Don't
worry that they might cost more than the "run of the mill" paralegal. If
they're good, they're probably worth the money, sometimes as much or more
than the cost of some attorneys. If you want good work for a good price,
don't forget paralegals.
Some paralegals are independent, some work for lawyers. Just like
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lawyers, some are worth a lot, some not so much. Some are expert at
navigating PACER, etc., to find and get what you want, some are kind of
clueless. If you can find a good one, you can get a lot of good work done at
an economical price.
You still need a lawyer. When you've put together a set of pleadings,
you need a good lawyer to read and comment on the pleadings. If you've
cultivated a good state court lawyer, you probably have ACCESS to expertise
sufficient to read and edit your standard pleadings, at a fair price.
Some lawyers will rebel at this idea. They want the reins of the case, and
they want a lot of money to do it. They want to take control, because their
effective hourly rate is high, and they can bulldoze the client into paying for
a lot of fluff that does no good, while neglecting the groundwork necessary
for a solid defense. They won't be happy at the idea of a defendant "picking
their brains" at their customary hourly rate, for time actually and reasonably
expended. They don't like the idea of having to prove their worth before
getting a large retainer. They want the idea of competent, vigorous defense
at trial to be a mirage, always out of your reach. Let these lawyers find
suckers somewhere else - you don't need them or their counsel.
Law schools now graduate as many or more females than males. Some
of those females practice for while, and then go home to raise some first class
offspring. That's a good thing that should draw the wholeheartedly support
of their community. Some of them are whip smart, diligent, and honest.
Some of them will sell their professional talents at a fair and reasonable
hourly rate. It's a win-win. The federal criminal defendant gets honest,
dispassionate advice and counsel. The lawyer gets to pick up a few jobs here
and there, without materially interfering with her domestic responsibilities.
Some lawyers don't get jobs right away. They're a newly minted
attorney, with no job. That doesn't necessarily mean they're incompetent or
even poor quality - they just didn't get a job. They're necessarily
inexperienced. You might pick one up at a good price. It makes a lot of sense
to look for someone like this to run "second chair" to represent a co-defendant
during trial. If the lawyer does a good job, spread the word.
Ask the state Bar Association for a list of newly admitted attorneys in
your area, that don't have jobs. You might also ask law schools in the state,
if the Bar Association doesn't have a good list.
Some lawyers get disbarred. Sometimes they're disbarred because
they're thieves, irresponsible drug addicts, incompetent, or otherwise truly
unworthy of a license to practice law.
Sometimes they're not. In my case, the Arkansas Supreme Court issued
a suspension pending disbarment, in late 2007. Little did I know that the feds
were busy "tag teaming" with state bar authorities, using their "cooperator,"
to try to take me out economically. They destroyed my economic base, and
left me to waste away for lack of funds.
Disbarments in Arkansas are prosecuted by the Director of the Arkansas
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Supreme Court Committee on Professional Conduct (the "Director"). In my
case it was Stark Ligon. The director serves at the pleasure of the Supreme
Court. What that means is that if the Arkansas Supreme Court doesn't like
his performance - for whatever reason - he's going to be looking for a job, in
short order.
Politically motivated allegations were made against Oscar Stilley before
the tenure of Stark Ligon. They went nowhere. The sitting Director
apparently knew they were bogus and politically motivated. He didn't try to
prosecute them. He was removed and replaced with Stark Ligon.
Stark Ligon's first complaint was against - you guessed it, Oscar Stilley!
From that time forward, Oscar Stilley could do no right, and no failing was
too small for a bar complaint. Once, a label came off a package of briefs
headed for the Arkansas Supreme Court. By the time they were processed
through a mail recovery facility, the filing deadline had passed.5 Opposing
counsel in that very case had blown a deadline for filing a notice of appeal.
Oscar Stilley stated his lack of opposition to a belated notice of appeal.
Of course, opposing counsel was glad to return the professional courtesy
when it was requested. Opposing counsel's brief was timely delivered - he
only knew about the non-filing when called by Oscar Stilley. No matter, it
was grounds for professional discipline, which was duly imposed.
During construction at the Arkansas Supreme Court building in Little
Rock, Arkansas, an appeal record was brought to the counter by the FedEx
delivery man via FedEx Overnight delivery. Nobody was there. The FedEx
man duly noted the delivery attempt, and brought it back the next day,
whereupon it was filed. The Arkansas Supreme Court dismissed the appeal
and referred Oscar Stilley to the Arkansas Supreme Court Committee on
Professional Conduct for his allegedly unethical behavior.6
There is a published case in Arkansas, in which the Arkansas Attorney
General got (de facto at least) nine (9) extensions of time to file a response
brief.7 I couldn’t review that decision prior to home confinement because
federal inmates don't have access to state statutes and decisions. Another

5

W. Carroll County Ambulance v. Johnson, 344 Ark. 625, 42 S.W.3d 495
(2001)
6

Ortho-Neuro Med. Assocs. v. Jeffrey, 344 Ark. 72, 37 S.W.3d 577 (2001)
The Arkansas Supreme Court claimed that “Mr. Stilley's petition
borders on recklessness and borders on being disrespectful to this
court.”
7

State v. Parkman, 325 Ark. 35, 923 S.W.2d 281 (1996) The first 6
motions for extension were granted, the 6th being designated “final
extension.” The cited decision appears to have de facto granted the last
3 requested extensions in one fell swoop, but the date of decision,
compared to the date of the final deadline, is puzzling.
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case involved the Attorney General’s attorney getting 6 extensions totaling 89
days, but not respecting the “final extension” given by the Court.8
There is admittedly a difference between the filing of a brief and the
filing of a record, the latter being more time sensitive. However, as far as I
can tell the Associate Arkansas Attorney General was not in either of those
cases referred to the Committee on Professional Conduct, or sanctioned for
his dilatory behavior. I’m not saying that he should have been - not every
shortcoming needs to generate a bar complaint.
In my disbarment case Executive Director Stark Ligon argued some of
Oscar Stilley’s writings violated Rule 3.4© because said writings constituted
"a breach of the obligation of [Stilley's] oath of office as an attorney-at-law,
due to his general tone of disrespect for the attorney code of ethics.”9 When
a disbarment complaint contains such novel and vague accusations, you can
be sure that the disbarment proceedings are a sham. If a lawyer commits
actual violations of the code of ethics, the prosecuting authority will never
"muddy the waters" with such pathetic jokes.
Furthermore, at the disbarment trial, the Special Master, John
Lineberger, asked both parties to brief him, pointing out evidence in support
of their position as to each count for disbarment.
Stark Ligon cited not one single piece of evidence admitted during the
disbarment trial. Ligon did cite to exhibits to the disbarment complaint.
That's not evidence. Nothing is more firmly established in the English
common law, than the fact that accusations are not evidence.
The fact remains that when evidence was requested by the Special Master,
Stark Ligon had no evidence whatsoever to cite within the requested brief.
Despite that lack of so much as a snippet of cited evidence, it was good enough
for the Special Master to impose the penalty of disbarment. It was
furthermore sufficient for the Arkansas Supreme Court to get their licks in on
a political enemy.
Some disbarred lawyers are a source of talent. If you're inclined to go
down that road, you need to know the ropes. First, a lot of disbarred lawyers
are either worthless or not interested. It won't necessarily be easy to find one
that will actually do good work for you, at a fair price.
Second, you already know that a disbarred attorney can't represent you
at trial. That's a non-starter. Fundamentally, a disbarred lawyer is prohibited
from "practicing law."
Arkansas makes the 2nd offense of unauthorized practice of law a

8

State v. Tien Ngoc Doan, 326 Ark. 71, 929 S.W.2d 155, (1996)

9

Ligon v. Stilley, 2010 Ark. 418, 12, 371 S.W.3d 615, 628 ( 2010)
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felony10 - but doesn't define the term "practice of law."11 However, the
penalty for corporations and their officers and employees is a fine of not less
than $100 or more than $5,000.12
The object of the game is to terrorize disbarred attorneys and those
tempted to use their services. Members of the bar are severely threatened
against working together with a disbarred attorney. Basically, a lawyer or
law firm who "gets too close" to a disbarred attorney is asking for trouble
from the bar.
It gets even more interesting. Procedures of the Arkansas Supreme
Court Regulating Professional Conduct of Attorneys at Law, Section 22,
provides as follows:
SECTION 22. RESTRICTIONS ON FORMER ATTORNEYS.
A. For the purposes of this Section, a "former attorney" is any attorney
who is disbarred, has surrendered a law license, is on suspension
pursuant to these Procedures, or is on inactive status.
B. A former attorney shall not occupy, share, or use office space in any
office where the practice of law is conducted.
C. A former attorney shall not engage in the practice of law, nor may a
former attorney engage in any employment in, or related to, the practice
of law, except as specifically permitted in this Section.
D. For legal service provided to a client that was not completed prior to
becoming a former attorney, a former attorney may receive
compensation only on a quantum meruit basis.
E. A former attorney shall promptly take such action as is necessary to
cause the removal of any indicia of lawyer, counselor at law, attorney,
legal assistant, law clerk, or similar title from any association with the
name of the former attorney.
F. Consistent with the restrictions in this Section 22, a former attorney
may provide to attorneys and law firms, whether for or without
compensation, services involving legal research and drafting of briefs
and research memoranda.
10

Arkansas Code Annotated (ACA) 16-22-501(d).

11

NISHA, LLC v. TriBuilt Constr. Group, LLC, 2012 Ark. 130, 388
S.W.3d 444 (2012).
12

ACA 16-22-211 (f) (1).
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How does this work? A former attorney is forbidden to practice law. The
lawyer is also forbidden to engage in any employment related to the practice
of law.
Bar associations, and attorney ethical rules, are more about defending
turf than protecting the public or ensuring that citizens have access to legal
services at a price they can afford. Therefore, it is much more effective to
denounce unspecific and undefined activities as felonies, and leave disbarred
attorneys, the public, and especially licensed attorneys guessing, than it is to
fairly and specifically define the prohibited acts.
Felonies take your civil rights. Felonies put you in prison. Felonies
devastate not only the individual but their family and friends. Felonies
deprive the "felon" of gun rights til the day they die, furthermore exposing
the individual to (often bogus) charges of illegal possession of a gun or
ammunition.
In short, the appellation of felony, without specificity, is about terror.
The line is indistinct on purpose, for nefarious reasons. It is for all practical
purposes impossible to go to federal prison without becoming a disbarred,
former licensed attorney. Nevertheless, the disbarred former attorney has
certain legal rights to help other inmates with legal work. The other inmate
also has certain legal rights, the delineation of which is beyond the scope of
this discussion. Those rights spring from the US Constitution as well as
statutes. Laws that intrude upon the 1st Amendment right to "peaceful
petition for the redress of grievances" or the 5th Amendment right to
"assistance of counsel" are unconstitutional.
The US Constitution protects against ex post facto laws. In other words,
the government has to put the public on notice, by prohibiting and punishing
specified activities, and then punish the conduct. It cannot first punish, and
then prohibit.
Plainly the goal is to put so many obstacles in the path of the disbarred
former attorney, and those who need his help, that the accumulated legal skill
and wisdom of the disbarred attorney has no economic value, broadly
defining the term. The goal is to ensure that fear predominates over all other
emotions.
In US v. Daza-Cortez, the government brought felony drug charges
against 3 individuals. Sometimes its one, sometimes its three, sometimes its
thirty. In Daza-Cortez, the message from the DOJ to the bar is "here's three fat
geese, pluck them the best you can." The DOJ doesn't want its victims to have
an honest, competent, vigorous defense at a fair price. They'll lose far too many
cases if honest and effective representation is any part of the program.
The DOJ works to maintain an "aura of invincibility." That's why they
want the ability to make a 5 year felony, or a 20 year felony, out of the same
fact set. That's why they don't want an early PSR. An early PSR runs counter
to malleable, unknowable “facts” that can be twisted to suit whatever
outcome the powers that be want to achieve at a given time. An early PSR
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opens up the possibility, even the probability, of a trial when the
government's case is thin.
Therefore, if you want talent from a disbarred former attorney, you
should keep all those things in mind. What is his value? He's lived the life.
He understands the motivations, both good and bad. Without question, the
"entry of appearance" as counsel of record for a "client" will be fairly
construed as the practice of law. This much is specifically prohibited by law
and rule. He can't do that, which means he's not trying to convince you to
retain him for representation. He can't try the case for you - don't ask him for
it. But he can probably see through the deceptions of lawyers, and he likely
can effectively evaluate the worth of attorneys, based on their publicly
available work product. He can steer you away from traps, and provide good
help behind the scenes. If he has the necessary apparatus, he can develop
resources suitable to make the services of a licensed attorney less costly and
more effective.
He probably can't "show his face." Its not a good idea to complicate the
life of a good licensed attorney by opening her up to criticism for association
with a disbarred lawyer. Think about the economic motivations of the
lawyers from whom you seek assistance. Recognize that they will act in what
they perceive to be their own economic interests. Not all lawyers are bad,
and the very idea of "bad" and "good" is subjective and imprecise. Don't be
too harsh against a bar licensed attorney for acting in his own economic
interests. Do what you can to make his economic interests dovetail with
yours.
Don't forget public defenders and CJA lawyers. Public defenders
essentially work for a "firm," created and funded by the federal government,
for the representation of indigent federal defendants. "Indigent" is broadly
defined, and the requirement of indigency isn't necessarily enforced.
Sometimes it is possible to get the assistance of a public defender, but to be
liable for the cost of their time. That's not necessarily a bad thing.
A Criminal Justice Act ("CJA") lawyer is a private attorney, in solo
practice or with a law firm, who takes cases in federal criminal court for
indigent defendants. A CJA lawyer is appointed to represent one or more
indigent defendants in one or more capacities. Sometimes the Public
Defender's office has a disqualifying conflict. Sometimes the Public
Defender's office is overloaded - not that this necessarily results in bringing
in additional necessary resources. Public Defender offices are notoriously
overloaded. Pay is modest, and as a general rule they simply cannot recruit
the best attorneys.
There are valid reasons for good attorneys to work at the Public
Defender's office. Sometimes they're just in a bad market, or don't market
themselves well, or otherwise find themselves willing to take substandard
pay. They might take the job as public service, in the public interest. They
might take the job to be "immersed" in federal criminal defense for a period
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of time. Multiple factors often explain their employment.
Some public defenders are very good trial lawyers. Some public
defenders do a very fine job of engineering and presenting a thorough
defense. Public defenders work in an office, and help each other. Don't
overlook the Public Defender's office. It is true that a lot of public defenders
do bad work, whether from overwork, lack of discipline, lack of resources, or
other reasons. It is ALSO TRUE that some public defenders will put on a
performance on par with top tier private attorneys - based on the resources
at their disposal.
The Public Defender's office is a great way to make your money go
further. Take a public defender (or CJA attorney) as STANDBY COUNSEL,
when you first discuss the issue in court, assuming the District Court is
amenable to the idea. Spend your money wisely on providers who are
willing and able to draft quality pleadings at a reasonable price. Submit them
to standby counsel and get their input.
Take a load off your public defender. Engineer the case conformable to
the public defender's interests. Most likely, if you get someone else to do all
the "scut work" and put it in their hands in soft and hard copy, you'll make
a friend.
You can take it a step further. Buy your public defender some help on
other cases. Lighten their load, with the understanding that they'll give their
best effort on your case. You're not hurting anyone else - you're helping them
too, by purchasing good support.
You put time back on the public
defender's clock, some of which goes to their free time, some of which goes
to your case. It's money well spent.
Learn to "think outside the box." That might be a trite saying, but you
know what I mean. For example, consider the story of a contractor who did
$1,200 work and got a post-dated check for it. His customer didn't intend to
pay. He kept his account balance below the $1,200. The contractor eventually
figured out the scam. So he quit asking the bank if they could honor a $1,200
check. He asked about a smaller amount each time. At $1,050 the bank teller
said the check would clear. The contractor deposited $150 in his customer's
account, and then cashed the check.
He was better off with $1,050 net than with nothing. He was tired of
fiddling away time on a chiseling customer. The customer soon got notice of
about a half dozen checks bouncing, with all the aggravation and returned
check charges - which didn't bother the contractor at all. The chiseling
customer got his comeuppance, and the contractor was happy to write off a
small loss.
Find out who is the best trial lawyer in the public defender's office.
Make inquiry about what it would take to get that lawyer on board, if your
case goes to trial. If you start early and think about the economic interests of
others, you can probably make that happen. In most cases, the best trial
lawyer in the public defender's office is better than the average private lawyer
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claiming to be a "federal criminal trial lawyer."
One of the biggest motivators for a trial lawyer is a bona fide chance to
win the case. If the public defenders think there is a decent chance of a win
at jury trial, they probably want to try the case. In fact, you may discover that
more than one of them want to try the case. Winning a federal criminal trial
is a big deal. You don't need anything close to a perfect record. If a lawyer can
win 20-30% of the cases that he tries to a jury, he's a total beast! That record
plays very well if the public defender wants to make a "step up" to practice
with a private law firm.
With 97% of defendants pleading guilty, think about how rare it is to get
a chance to try a case. If you have a potential winner at trial, you have
something that is potentially desirable to lawyers. Lots of lawyers don't want
to try cases - don't push them where they don't want to go. Don't try to push
the square peg in a round hole. Find a lawyer who wants the fight and
knows how to put up a good, spirited defense at trial. You have something of
value to some lawyers. Make that value deliver value to you.
Ditto for appeals. If there is a bona fide prospect of any success at all, on
appeal, the lawyers probably want the case. If you can get someone else to
do as much "scut work" as possible, and lay it in their lap, you make your
case appealing. Someone's name is going to be listed as "counsel of record"
on the appeal. Appellate wins are good for career advancement.
I had standby counsel appointed pursuant to CJA, essentially for the
duration of the criminal proceedings. If I had changed my mind on the day
of trial, the standby attorney could have taken the reins and tried the case.
That's almost certainly what would have happened. That's the value of the
CJA standby counsel, to the court. If the defendant gets "cold feet" the District
Court is not forced into granting a continuance of the trial.
The skill and diligence of CJA lawyers is all over the board. You might
get lucky, and draw a truly expert federal criminal defense attorney. They
bill the government for their time - albeit at a fraction of the market rate.
Keep that in mind when you're dealing with them. Don't get in the way of
their economic interests. Do some investigation, about their skills as an
attorney. They might be a good trial attorney. If you set the case up right,
they might well be able to provide you with satisfactory (or better)
representation at trial.
If your research discloses fatal flaws, your CJA standby attorney
appointment will buy you critical time during which you can recruit standby
counsel that serves your purposes adequately.
Most defendants can do (perhaps "supervise" is more accurate) all the
work necessary for pre-trial proceedings, if they have good, experienced
counsel giving them advice and assistance. If there is a serious issue that
reasonably could gain a dismissal, such as a flawed search upon which the
entire case depends, the balance may weigh in favor of entry of appearance
by a lawyer, so the lawyer can argue the motion hearing. However, in most
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cases a reasonably sophisticated defendant who has good rapport with an
attorney "running in the background" probably won't be materially
disadvantaged by using standby counsel only, pre-trial.
If you doubt this, get a dozen or two dozen federal criminal PACER
dockets, and highlight the actual hearings in each one. Commonly you'll see
an arraignment, maybe a detention hearing, a change of plea hearing, and a
sentencing. Everything else is in writing. The parties file written pleadings,
the court decides on the basis of the pleadings. So what keeps an intelligent
defendant from putting on a good pre-trial defense on the basis of good
standby counsel?
The calculus changes if a federal criminal trial is to be conducted. Most
defendants simply cannot effectively defend themselves in a federal criminal
trial. Most defendants need a good trial attorney, well prepared, ready to
represent the defendant at pretrial and trial proceedings. Consider the
following skills essential to an effective defense at trial.
1)
2)
3)

4)

5)

6)

Select the jury. You can however get a jury consultant, such that
this might actually be practical for a well supported defendant.
Opening statements. This is hard enough for a good trial lawyer,
and it is easy to say something that will come back to haunt you.
Objections at trial. During trial, object to evidence as appropriate,
and argue the legal and factual merits of your objections. Also, you
need to be able to argue in opposition to government objections,
understand the tenor of rulings, and do workarounds where
indicated. Defendant has at most seconds to object, and must be
ready to make a persuasive argument if called upon so to do, in
support of an objection. This is nearly impossible for a lay person,
at least without real time help from an expert running in the
background. This is a function in which a good trial lawyer truly
earns his keep.
Cross examination. Not impossible for an articulate defendant
with good "real time" support running in the background. It is still
harder than it looks. Its still one of those things for which a
defendant needs a good trial lawyer.
Motions for judgment as a matter of law. Not the hardest thing, if
you prepared in advance and kept good expertise working for you
up to the end, but still far from easy.
Putting on a defense case. Often unnecessary and/or potentially
dangerous. Its harder than it looks, both with respect to the
deciding, as well as with respect to execution. Often can be
engineered in advance, but background help is beneficial for a lot
of lawyers, and essential for nearly all lay persons. Often the
defendant's best defense case is none at all. The defendant needs
to know which is which.
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Closing argument. You really need a lawyer with a knack for
presentation, someone who can tear holes in the government's case
and make the jury laugh about it. This is where a really good
lawyer is worth WAY more than his customary hourly rate.

This topic ties in with the idea of using technology to assist in your
defense. Anyone considering self representation at trial should have speedy,
"on the fly" background support, known to be available under the rules of the
courtroom.
Plenty of defendants have the resources to pay the customary rate of a
qualified attorney, for the trial, and also for a sufficient amount of time for
effective preparation for the trial, using cost effective methods. Most
defendants won't have sufficient resources for trial, if they let a lawyer fritter
away the money on silliness or downright fraudulent billings.
Defendants would be well advised to prepare an economic plan and a
budget at the front end of the case. Look at the resources available, and
decide where they should be deployed. It’s a terrible mistake to let others
persuade you to deplete your resources on a "defense" that leaves you no
better off than a well planned and carefully executed defense based on cost
versus benefit gained.
Look at the abstract of proceedings in Daza-Cortez. A "sealed"
indictment was filed 8-6-15. Sealed indictments are common, perhaps nearly
universal. The official theory is that an indicted defendant might flee if he
knew of the indictment prior to arrest. The more cynical view is that a
defendant might use that time and information to shop for a lawyer before
getting his defensive capabilities devastated by incarceration.
The
defendant, with some prior notice and liberty, might develop a game plan, or
get honest and competent legal advice.
Daza-Cortez was arrested on 8-12-15, and arraigned the same day at 2:00
PM with a "free" CJA lawyer. That is a very tight schedule, and gives no one
much time to help him understand what's at stake at arraignment.
Someone might be able to detect his plight in time to help, by running an
RSS feed (Really Simple Syndication) that picks up every filing on PACER,
at intervals of perhaps 2 minutes, showing a new criminal case. From my
record, I can't tell if this was placed on PACER in the morning when he was
arrested. Even with an RSS feed working perfectly, and with everything
going on PACER and CM/ECF, (Case Management Electronic Case Filing)
a friend of the defendant would have at most about 4 hours to detect a
problem, get to the jail, visit the jail, explain to the defendant just how utterly
disastrous an uninformed "not guilty" plea is, and persuade him to at least
buy more time.
There was a bail hearing 8-14-15. That leaves the defendant nearly no
time to prepare. Defendant was caught flat-footed for arraignment, and
again for the bail hearing.
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PACER will let you get the exhaustive docket involving all the
defendants. It is plain to see from the Daza-Cortez docket that a lot of
numbers are missing, in certain places. In other places nearly all the docket
numbers are accounted for by Daza-Cortez filing activities.
There was another arraignment 1-21-16. If a defendant “misses the
boat” by entering an ignorant and ill-advised “not guilty” plea to the first
indictment, he should at least be prepared to request a PSR when a
superseding indictment comes down. A lot of issues might arise in that case but at least you’ve put forth an effort to be informed of the “nature and cause
of the accusation.
It appears that the next actual court hearing was 3-9-17, with an
evidentiary hearing, mainly involving the slug of defense pleadings 2-6-17,
the deadline imposed with the FIFTH order of continuance, docket # 102.
The government did file some motions of its own.
The point of this exercise is to show that none of the lawyers, assigned
or retained, submitted any substantial filings at an early date. The Speedy
Trial Act presumes a trial within 70 days, subject to certain exclusions.
Daza-Cortez basically rotted in jail for a year and a half, while his lawyers
picked their fat goose, for some 18 months. We can see that there were very
limited hearings, for specific purposes, at which the lawyers mostly did what
a trained parrot could do. "NOT GUILTY, YOUR HONOR!!!!"
On the very day of the last deadline, his lawyer filed a slug of pleadings.
Those belated pleadings basically did him no good, and arguably were
contrary to his interests at that late date. For all the money spent, his retained
lawyer was by her own admission not ready for a trial. Daza-Cortez was
basically forced to plead guilty for lack of an attorney prepared for a criminal
trial. Even the guilty plea was handled in such a sloppy fashion as to
materially prejudice Daza-Cortez. You could almost say that his lawyers
were his own worst enemies - not to say that they had any actual subjective
animus against him. They just acted in ways they perceived to be in their
own economic interests, with inadequate concern for his interests.
Most of those pleadings could have been filed almost immediately. You
can read the list on page 2 of the abstract. The rulings and their docket
numbers are associated with the relevant motions. A defendant is
advantaged by knowing the court's rulings early in the proceedings, as a
general rule. That information helps the defendant make decisions
advantageous to himself.
Jail is drastically harsher confinement than prison. If you're going to get
convicted and locked up, you might as well get it over with. Do your time
where your time is much easier and more productive. Take your medicine
based on the best outcome you can reasonably expect.
If you want to put up a fight, put up the fight and then take the result.
If you want to put up a fight, you really need to know the terms and
conditions of the fight, as soon as reasonably practicable. You don't want to

107

CHAPTER 6

BUY LEGAL TALENT LIKE A PRO

get that information after you've been "painted into a corner" by your own
lawyers.
Back to the issue of buying legal talent. Sometimes you will find a good
"jailhouse lawyer." That can be dangerous, but it can be highly productive,
and the talent is almost always cheap. I've heard of jailhouse lawyers using
their "talents" to "cooperate" to get their own sentence reduced. That's the
lowest of sleazeball conduct, and thankfully rare, but you should watch out
for it. Think about what information they could use against you. You
probably don't have to say anything incriminating, to get the help you need.
Ask around about their reputation. Find a good solid "learned fellow
inmate" well known for good work and loyalty to those he helps.
You can file a motion for the disclosure of all co-operators in jail or
prison where you're confined. See appendices. Regardless of the outcome of
that motion, you should exercise care, and try to get the best learned fellow
inmate on the compound.
This book is being written by what is known in legal parlance as a
"learned fellow inmate." This designation includes disbarred former
attorneys, and also includes inmates who "self-educate" sufficiently to help
inmates with pleadings, letters, and other legal documents. I've never heard
of a learned fellow inmate being able to appear at a hearing, to assist the
other inmate. Learned fellow inmates provide legal drafting, as well as
advice and counsel. Please note that this doesn’t say or even imply “legal”
advice. One cannot be too careful about terms of art.
There is a concept known as "waving the bloody shirt." In essence, that
amounts to complaints and outrage about the abuse inflicted by others.
Here's how it works in this context. Immediately file a written motion
offering to donate superb legal defense resources to the county, for the use
and benefit of jail inmates, at cost plus perhaps a 35% markup. Its not that
expensive, for up front costs. What you're really doing is offering to front the
costs, and let all the inmates get the benefits, at low cost.
If you're denied, complain early and often, about being denied your
access to counsel, as well as reasonable access to the courts. Take the free standby
counsel. Openly use your "state lawyer" or your "family lawyer" who doesn't
practice in federal criminal court. The judge can't very well criticize a lawyer
for not expanding his or her practice. Ask for furloughs to prepare pleadings,
recruit counsel, etc. If you get these concessions, what stops other inmates
from getting the same thing? You need to put the government in a "catch 22"
bind. You must ensure that they have no good options, consistent with their
current extortion racket.
Wave the bloody shirt. Ask to use your money to give inmates access to
the resources that allow them to prepare polished, expert pleadings for filing.
If that's denied, say you've been denied access to the wherewithal to exercise
your right of self representation. You do have that right, subject to certain
limitations essential for an orderly process.
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Daza-Cortez involved 3 defendants. A trial is almost certain to be a joint
trial. It takes too much time to try all the defendants separately. The
government and the court wants joint trials.
Suppose one of the defendants recruits an excellent lawyer. The other
two defendants "wave the bloody shirt" about being denied access to word
processors, scanners, printers, legal research subscriptions, office supplies,
etc. All of them are locked up. The pro se defendants can - and absolutely
should - "wave the bloody shirt" about being denied access to what they need
to prepare first class pleadings, research issues with professional quality
tools, recruit counsel with total knowledge and total access to legal support
services at prices they can afford, etc.
On the civil side, I’ve seen inmates with claims under the Federal Tort
Claims Act forced to do a video hearing with no desk, no papers, no learned
fellow inmate. The government lawyers and the DOJ-FBOP knew full well
that letting me into the room, letting the inmate have a table for papers and
notes, etc., would drastically “raise his game.” That’s why they cut him off
from everything that might allow him to defend his rights with some degree
of effectiveness. If you know or believe this kind of oppression is coming
your way, you need to complain early and often. Wave the bloody shirt.
If you’re going to wave the bloody shirt, do it right. Nothing in this first
edition of this book teaches you how to hunger strike effectively - but know
of a certainty that it is coming soon. A skilled hunger striker who loudly
demands both his speedy trial and access to WordPerfect, Adobe Acrobat, his
choice of legal research tools, PACER, printers, Ibico binder and combs, office
supplies, etc., is a beast! He can be the strongest leg of a 3 man defense team,
from his solitary confinement cell. You can be sure that his name will be
taken in vain in the offices of the mighty US Department of Justice.
Consider a "joint defense agreement." That doesn't necessarily mean that
the unrepresented defendants have to get a lawyer. All the defendants agree
to work together toward the defense. That means that when one of them
meets with an attorney, the other defendants can attend the conference,
subject to private sessions requested by an individual, consistent with the
terms of the joint defense agreement.
Think about who can hurt you. Is it not the people who know you? Of
course, I've talked to plenty of people who got a list of witnesses, many of
whom they didn't know from Adam. Those are suborned perjurers, paid by
government agents to bear false witness against their neighbor in violation of
the 9th Commandment. But those people are not the most dangerous to you.
The most dangerous are those who can plausibly accuse you of a victimless
"crime" that can quite literally put you in prison for life.
Therefore it has become in your best interests to help those people not get
jammed up. How do you do that? You help them learn the information in
this book. They need to know the ropes early enough to avoid the common
traps and pitfalls.
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One critical stage of criminal proceedings, at which an expert and
dedicated attorney is most essential and indispensable, is the time that only
occurs with respect to about 1 out of 33 defendants. If you know, early on,
what you face, and there is no practical way around it, why take it to that
level? You probably won't, for a lot of reasons.
The government does its best to run a "divide and conquer" strategy
against the defense. The government wants to keep open the possibility of
turning one defendant against another. There is a good chance the
government will try to physically separate you from your co-defendants, to
obstruct your ability to prepare an effective defense at a tolerable price.
Therefore, you should think about the ways to turn that strategy on its head.
What's the opposite of that which the government is doing to you? Use your
common interests to achieve results that don't on the surface make sense, to
the person who makes it happen.
Think about the reasons you need an attorney. Suppose you have 5
defendants on the case, all of whom want to try the case. If you have one
good "bulldog" attorney, you can get a good fight on all the objectionable
evidence the government wants to present. The government may argue that
the testimony relates to some other defendant. That probably won't matter.
Inadmissible evidence is inadmissable, whether or not it matters or is harmful
to a particular client or defendant.
It is cheaper to use less attorneys. If you have 3 defendants but only two
lawyers, the cost for a trial is clearly reduced. It might not be reduced by
exactly one third, but it is nevertheless reduced. The third lawyer would
have to be paid, and all of his costs would have to be covered.
You might think that it is best to pick the ablest and most assertive
privately retained lawyer to take lead, with all the other defendants getting
public defenders or CJA lawyers. That might and might not be the truth.
You might pick one good trial lawyer, under a joint defense agreement, with
one other to be represented by a public defender or CJA lawyer, and the third
to be pro se with standby counsel.
Think about how much you lose by the adoption of a particular strategy.
Can you afford two solid trial lawyers hammering at the government's case?
If so, how much value do you get from having "third chair" occupied by a
strong, privately retained defense lawyer? Suppose your choice for "third
chair" is either 1) a weak attorney without much backbone, or 2) "waving the
bloody shirt?"
Under the law, you're entitled to the attorney of your choice, subject to
certain exceptions. If you're locked up, (even if all defendants in the case are
locked up) the best strategy may well be to try the case under the "umbrella"
of someone else's good lawyer, while bitterly and incessantly complaining
about being denied reasonable access to the attorney of your choice, and
about being denied reasonable access to the courts. You can probably do the
economic arrangements without much risk. You have the 5th Amendment
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to protect you. As long as the consideration for the representation comes
from the contracted client, neither the defendants nor the representing
attorneys have anything significant to fear.
Unrepresented parties can do things that a lawyer can't. Most of the
time, that doesn't matter - there are practical reasons not to do what the
lawyer can't do consistent with his legal and ethical responsibilities,
altogether unrelated to other adverse consequences. Most defendants don't
have the skill to "pull it off" anyway. Other times, the unrepresented
defendant can do things that a qualified lawyer simply won't do, even though
it might not be illegal or unethical. Occasionally those things can be winners!
Opening up resources for deployment toward other objects is extremely
important. Consider the expense of buying the transcript in "real time." That
will involve a good working relationship with the court reporter. You'll have
to post money for the entire transcript. You'll have to agree that what you get
in "real time" is "raw" unedited transcript. You'll probably have to agree that
you won't officially cite to anything until you get the certified transcript.
That's ok - its really powerful to be able to tell the judge what a witness said,
and know that his "raw" transcript backs you up, totally. Any lawyer who
has tried cases will tell you they've watched the judge look at his own "real
time" transcript on his computer screen, before ruling on an objection. He
values it, and is likely to use it to verify what you say about the testimony of
a witness.
Expect to pay roughly $125 per actual courtroom hour, for a transcript
on the standard 30 day delivery time frame. Expect a somewhat larger cost
per hour to get the "raw" as well as the certified transcript. A certified
transcript is mandatory if any defendant appeals. The marginal cost of getting
a "raw" transcript as well as the certified probably isn't that much,
considering the value it can deliver. A "raw" transcript lets you tap the brain
of an attorney or paralegal operating remotely, often at a substantially lower
cost. It also allows the production of an "abstract" of testimony, at reasonable
but not insubstantial cost.
In Arkansas, an “abstract” of testimony was in the past required for
appeal. An “abstract” of testimony is a complete and accurate summary of
the testimony, in the first person as opposed to “question and answer” form.
The same concept applies to the abstracting of other documentary records.
You distill the documentation to its fundamental essence, being careful to
maintain accuracy and thoroughness throughout the abstract.
That is no longer required in Arkansas state courts, but that doesn't
change the fact that an abstract makes a lawyer more effective. Arizona has
created a website that allows persons in need of legal services post their jobs.
Interested attorneys could then contact the client - that was the point. That
concept has the potential to greatly improve the efficiency of the process of
finding and retaining appropriate attorneys.
You might think that Arizona lawyers are irrelevant, if you live in
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Washington state or Arkansas or some other state. That's not necessarily so.
All too often, local attorneys are afraid of the judges. They're afraid to put up
a fight. They think (often correctly) that they can curry favor with the judges
by softly selling their clients down the river. This thins out the local talent
pool, often drastically. Worse yet, it is very difficult to accurately identify
which local lawyers are compromised, and by how much.
Good connections for air travel cut the extra cost of an out of state
attorney, for an actual trial. Furthermore, average hourly rates for attorneys
vary a lot. It may well be cheaper to hire a competent, vigorous out of state
attorney for a trial, despite travel time and costs, due to differences in hourly
rates.
Some jurisdictions make it exceedingly difficult for a "foreign" attorney
to appear "pro hac vice" (for this case only). Basically, this is just more of the
"turf protection" that attorney "ethics" and rules have degenerated into. The
local lawyers don't want any non-resident lawyers plucking their fat geese.
The judges are basically lawyers that knew a governor (or in this case, a
senator).13 The judges are therefore happy to help their buddies defend their
turf, and cut the local populace out of expert attorneys at the same time.
One of their favorite tools is a requirement of "local counsel." The local
counsel is forced to be ready to take over the case at any time, which means
he has to become just as prepared as lead counsel. The rules are all over the
board, but the tendency is toward intimidating any out of state attorney, to
force them to "pipe down" lest the non-resident get kicked off the case, the
local attorney be forced to take over, etc.
The theory is that the unsuspecting defendant has “chosen” his local
counsel, and thus has nothing to complain about if he is relegated to that
attorney. Most of the time, nothing could be further from the truth, but that’s
the way the courts will construe things, to justify their actions.
Consider this possibility. While using court appointed standby counsel
in a multi-defendant case, let the chosen defendant bring in non-resident
counsel on the day trial starts, and orally move admission pro hac vice. Make
certain that lawyer has had a chance to review a distillation of the record, so
as to be ready, as a practical matter, to defend while respecting all the court’s
prior rulings. Make sure the lawyer has a copy of the local rules, has
reviewed them, and has a “cheat sheet” for his ready reference.
When the issue of local counsel comes up, propose using the stand-by
counsel as local counsel, in the same capacity as he now sits. In other words,
if the non-resident counsel gets kicked out of the case, defendant reverts to
self-representation, with standby counsel just in case.
What’s not to like? If the judge gets a bee in his bonnet, he can knock the
lawyer out of the case. He probably won’t, but technically he can’t deny that
13

Judges are also often former prosecutors.
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option is available to him. Defendant retains his cherished pro se status, but
the court still retains the option of putting the standby counsel into the status
of defense counsel.
Now what’s the district court’s excuse? He has all the arrows in his
quiver. It’s just going to be a bit more expensive to fire them.
I once took a CJA case in Arizona. It was a criminal tax case. I was
expert counsel for all 5 defendants, and counsel for all purposes for one
defendant, Patty Ensign. Everything was fine until I filed 9 motions in one
slug. Having demonstrated a commitment to honest and vigorous
representation, my CJA appointment was revoked. The grounds assigned
was my bar disciplinary trouble in Arkansas, which wasn't a problem until
I showed my hound dog teeth.
I attacked the bar disciplinary issues in Arkansas, showing them to be
meritless. To make a long story short, Judge Mary H. Murguia concluded
that even if everything I said was true, and that I had committed no wrongs
in the practice of law, she had inherent authority to remove me as counsel of
record. US v. Poseley et al, Arizona District Court 2:03-cr-00344. The 9th
Circuit upheld the removal. United States v. Ensign, 491 F.3d 1109 (9th Cir.
2007).
Ensign's local attorney admitted, on the record, that he was not qualified
to defend in a federal criminal tax case. To Judge Murguia, that wasn't so
much a defect as a qualification. Here's an honest lawyer, saying that he is
not qualified to defend in a criminal case involving an esoteric area of the
law. He didn't have the training and experience for the job. There is a
qualified expert attorney sitting in the courtroom, ready and willing to defend.
Clearly the honest but unqualified local attorney is the right man for the job however much he detests it!
Keep this in mind. There is no such thing as an attorney qualified for
everything. The body of federal law is enormous and expanding at a rapid
pace. An attorney is forced to specialize, in order to do a competent job in
tax, securities fraud, drug cases, patent and trademark, etc. A specialist
attorney keeps up with developments in his field. That's much of his value.
That’s why he gets a high hourly rate but still attracts clients.
Consider an attack on local rules that cut off access to good foreign
counsel. However, if you're going down that road, you should be prepared
to make an effective attack early, and maintain the issue over the long haul.
Powerful, entrenched constituencies are arrayed against you. Much of the
time, it will probably take a sustained, coordinated effort involving more than
one defendant.
The best attacks will probably arise when the government's case is
marginal. Then you can credibly argue that an expert lawyer might have
changed the outcome of the case. The government - and many courts - will
be looking for weak cases in which to write opinions hostile to the 6th
Amendment right of assistance of counsel. These are arguments best made
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with a smart and disciplined quarterback running the operation based on
access to a lot of case records. The big picture is more important than a single
case.
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The US Marshal Service contracts with counties and with other operators
of short term confinement facilities, to hold persons awaiting trial. This will
be called "jail" even if it has another formal name, such as “Sebastian County
Detention Center.” The Department of Justice has a division, called the
"Department of Justice-Federal Bureau of Prisons" (DOJ-FBOP) in which it
holds prisoners for the duration of their sentence. The DOJ-FBOP also
contracts with private prisons for about 30,000 beds. There are ENORMOUS
variations in conditions of confinement at the various detention facilities, but
there are also a lot of commonalities.
Internet service is almost never available - anywhere. In the DOJ-FBOP,
Trulincs USES internet service to transmit messages, but you certainly can't
use an internet browser. For the most part word processors aren't available,
but that isn't universally true. Some federal prisons have word processors
that inmates can use to prepare legal pleadings. I've seen examples of the
pleadings, drafted by inmates while confined at other prisons - for example
Pollock Medium. I have never been confined at any such prison.
At FCC Forrest City Low, NeoSmarts were available from the library, yet
NeoSmarts coming with inmates from other prisons were confiscated and
destroyed. A NeoSmart is a primitive word processing device with about 3
lines of LCD display. The personnel erased all the files every day, to make
sure that the inmates "wake up in a brand new world" every day. At
Oakdale-1, in Louisiana, they had "Forte" devices, which were the same
concept, but I was never allowed to use one. I wasn’t even allowed to play
with one long enough to figure out the capabilities of the device.
Beaumont Low Education Department showed hostility to every form
of effective educational opportunity. On Monday, 12-18-17, I saw Ms.
Robinson, Supervisor of Education, in chow hall, and talked to her about
issues in education, including the failure to maintain remote controls for
educational video equipment. She claimed that inmates “stole” these items,
and refused to consider letting me replace them at my own expense. That’s
commonplace in federal prison - claiming inmates stole things, but refusing
to let any other inmate replace the allegedly stolen goods. Alleged “theft” is
an excuse for essentially everything that is wrong with their dysfunctional
“Education” department.
Ms. Robinson dressed like a Pentecostal, and behaved like a straight-up
bitch. She was hateful almost from the word “go.” It didn’t take long for her
to tell me that the conversation was over, and that I needed to leave
immediately. I got the distinct impression that she doesn’t consider prison
inmates to be fully human.
FCC Yazoo City will not allow the inmates to use the "Fusion" typing
devices, despite repeated polite request. They have the devices - they just
won’t let inmates use them. The Assistant Supervisor of Education, Mr.
Dontae Dennis, claimed to have had computers “on order” for about a year
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when I arrived in April 2018. When I left for home confinement some 2 ½
years later, he maintained the same story. Of course he would not favor me
with copies of any of the alleged documentation of his “order.”
Oklahoma City Federal Transfer Center ("OKC-FTC") has a perfect hate
for all things educational. They'll spend $10 to avoid spending $1 that might
actually give the inmates access to something of educational value. When I
complained about these patterns and practices, Warden John B. Fox brought
a crew, wrecked my housing unit, confiscated nearly everything including the
government issue hygiene supplies, and threw it all in the trash. Then he
went around telling the other inmates that the ransacking of their cells was
because OSCAR STILLEY was making too many administrative remedy
requests.
That's a great way to get an inmate maimed or killed.
Prior to that incident, John B. Fox was at Forrest City Low for a period
of time. I've watched Fox personally go into a SHU (Special Housing Unit,
or jail for the prison) cell at FCC Forrest City Low, tear it apart, and tell his
personnel that this was how things should be done. Basically, Fox is a
psychopath in a position of power. He loves cruelty and abuse, and loves to
provoke a response from inmates. Don't give it to him.
Lots of jails steal staples, paper clips, etc. Its not about safety - not at all.
"Security of the institution" is mere political cover for destroying the ability
of the inmates to litigate effectively.
I've had my Ibico combs stolen repeatedly, out of my locker. I've had all
the extras stolen, when all those holding papers were left. I've never had them
tear off all the Ibico combs, from all the documentation. That's too obvious.
Most prison libraries have resources bound with Ibico combs. They aren't
dangerous or incompatible with a prison/jail environment.
They're conducive to organization. Organization is indispensable to an
effective legal defense - that's why its hated and attacked. That's also why
you should start FROM DAY ONE to request the tools for an effective
defense, and NEVER GIVE UP. If you're going to "wave the bloody shirt," it
should be clear that you will NEVER , NEVER, NEVER forgive the trampling
of your constitutional right to a FAIR AND SPEEDY trial, one DIRECT
APPEAL, or any of your other legal rights.
Nor will you ever let your enemies forget. You will provide them with
reminders of what they did to you, on a periodic basis. You will get better
with time.
Nor will you ever let the public forget that the SYSTEM is based upon
a strategy of a lawless destruction of the litigating capacities of its victims.
You will never let the public forget that the defendant in the dock probably
had his defensive capabilities ransacked FROM DAY ONE, yet the
government (and usually the court also) will do everything possible to keep
the jury ignorant of the crimes committed against the defendant.
Papers very quickly lose their value, without an effective system of
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organization. If you can't put your finger on it, the paper is worthless.
Furthermore, under indictment, time becomes a crucial resource. Every
second you use chasing something that ought to be at your fingertips
undercuts your ability to defend. You need ALL your time, to be effectively
deployed for some purpose relevant to your liberty. Even if you're just
exercising or relaxing, you're protecting your mind and body. You need ALL
YOUR TIME. An attack on your time is an attack on your liberty.
What do you need? That's easy, and I've included within the appendices
an offer of donation to the DOJ-FBOP, together with a cover letter. I sent my
own similar offer in midsummer 2018. I've helped about ten other inmates
make the same offer of donation that I made. I've gotten acknowledgements
of receipt, for myself and others, but I've never gotten a substantive response
of any kind. I've never been informed of the name and title of the person
within the office of the US Attorney General, responsible for considering such
offers.
If you’re not yet incarcerated, make this offer yourself. If you are locked
up, get someone else to make the offer. Get your politically connected friends
to send it to their Congressmen and ask help to get the offer honestly
considered and duly accepted.
It doesn't matter if you have the money or not. Get the permission, and
I'll get the stuff. Computers, printers, and tech supplies are CHEAP in the
modern world.
More importantly, if you read the offer carefully, what it amounts to is
an offer to help inmates "self-fund" the provision of all the things listed
therein. This is one of the biggest reasons why Oscar Stilley is hated, with a
perfect hate, in the halls of power in the office of the US Attorney General,
and many US Attorneys. The plan offered in my offer of donation is perfectly
suitable for unlimited replication. Inmates are poor, but they aren't
completely destitute. They can afford the fair and reasonable hourly cost of
any and all commonly available word processors.
They can afford the fair market value of TIME spent on a legal research
computer. When I practiced law, I did my basic research from a hard drive.
I got CDs from Lexis-Nexis, (and at times others) put them on a hard drive
so they would run fast, and used them for basic research. I DIDN'T have to
use the same computer for the hard drive based research and the internet
based subscription research.
Computers and access to internet services, at least sufficient to securely
exchange computer files, is INDISPENSABLE to an effective and economical
defense, in most federal criminal cases. That's why the Attorneys General,
and US Attorneys, hate it and oppose making such things available to federal
criminal defendants. If such tools are available, it will become much harder
to convict defendants of crimes despite their innocence. More importantly,
it becomes much more difficult to "run up the score" and intimidate
defendants into giving up their right to a trial.
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If you have access to a computer and software, you can prepare files and
let your lawyer or his personnel polish them and make them suitable for use
in your defense. That's impossible without a computer. Without computer
files, there is simply too much time and effort in making your efforts mesh
with the efforts of the lawyer. It won't work.
Typing is a lot faster than handwriting, but that's not the half of it.
Consider the stated modus operandi of the late, great journalist Charles
Krauthammer. This summary is taken from a television broadcast on
11-28-19, Thanksgiving Day 2019. Here's his recipe for writing good prose:
1)
2)
3)
4)
5)

Make an outline
Dictate & transcribe
Edit about 15 times
Sleep on it
Edit again.

Krauthammer compared this to "sanding and shaping" the piece, and said he
always made indispensable edits at this point in time, no matter how many
times he went over the piece the day before. In other words, the "sleep on it"
part was utterly irreplaceable.
Dictation is frustrating to some people, including yours truly. The
important components of steps 1 and 2 include the EFFICIENT CREATION
of the outline and the rough draft - not the actual method of production.
Forgetting is a valuable skill. The first day, you've got things in your
brain, and you can't see past them. When you sleep, your brain does a lot of
important things. It physically expands and contracts, so as to expel wastes.
It ALSO does basically the same thing a computer does when you tell it to
"defragment" the hard drive. In other words, it organizes the material it
picked up that day, moving things around, according to algorithms science
doesn't yet fully understand. You might not realize it, but it has done some
very important work on the information it gathered.
Most humans can't live without sleep. Without sleep, you'll die, and it’s
a horrible death. Your brain depends upon sleep. When you understand the
benefits of "sleeping on" your writing, you "raise your game."
The federal prosecutorial juggernaut understands that principle as well
as anyone. That's why they fight educational resources in prison, with every
fiber of their being. Adequate educational resources are incompatible with
the extortion of guilty pleas, the extortion of perjury, the terrorizing of
defendants into falsely swearing of "facts" about their guilt.
That's also why they engage in conduct such as "lights 24/7." We
criticized the Soviets for it when they did it, and correctly called it
psychological torture. Now the mighty US Department of Justice does that
which it once condemned. It’s a mixed bag, but a lot of courts find ways to
justify this evil behavior.

118

CHAPTER 7

TECHNOLOGY HIGH AND LOW

The DOJ's "aura of invincibility" is dependent upon crushing the ability
of detainees to write, save, and later edit a document. It is DEPENDENT
upon the ability cut off the detainee from the skills, abilities, and efforts of
fellow inmates.
That's why Oscar Stilley is the DOJ-FBOP's standard whipping boy.
That's why the US Attorney General won't even identify the officer to whom
discussions and questions about donations should be directed.
This attitude spans administrations and parties.
The Obama
administration was just as hostile as Trump's administration, to efforts to
donate educational equipment and supplies to federal detention facilities.
The First Step Act of 2018 calls for tens of millions of dollars for
educational resources in federal prison. I haven't seen so much as a penny of
that money spent for Congressionally authorized purposes. Generally
speaking, inmates can't get a decent stapler or paper cutter.
We get trash - that's all. If inmates get a good stapler, they need to hide
it. The paid personnel will swap it out for a piece of junk that won't work.
In other words, they STEAL from the most destitute class in all of American
society. Its not because they need it or even WANT it - they just don't want
the INMATES to have it.
At FCC Yazoo City Camp and Low, toner cartridges for the copier are
deliberately "short stocked." Requests for a reasonable supply of toner
cartridges, are stiff-armed. The whole idea is to "run out" of toner, and stay
“out” for as long as possible. Its not about money - they have plenty of
money, and they get furious about offers of donation. However, consistent
polite pressure on personnel has shown some positive results.
At FCC Yazoo City Camp, the heat roller assembly is worn out - it leaves
unfused toner, which smears on other pages, etc. A new rebuilt heat roller
assembly doesn't cost much. All the personnel involved either "clam up" or
refuse to commit to buying a replacement heat roller assembly. Months of
polite request, repeatedly showing the unfused toner, explaining the
mechanics of the equipment, etc., brings nothing. The complete goal of action
is to obstruct access to educational opportunity, as much as possible.
Here are some low-tech ideas that come into play in the jail/prison
environment, based on the denial of access to reasonable resources.
1)

Write out a table of contents or an index, then use highlighter to
mark the pages related to the entry - or pen or pencil, if
highlighters are impossible to come by. For a table of contents, put
the entries on the front side of the page. For an index, put it on the
other side of the page. That lets you quickly line up the entry with
the highlight marking on the document. You can find anything in
the set, quickly and easily. This works best with Ibico bound
documents. In the free world, you'd use a good cloth tab. In
prison, tabs are difficult or impossible to acquire. You’d probably
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have to smuggle them in.
If you keep your files in manila envelopes, identify your files by
names on the front upper left, and ALSO by similar information on
the OPPOSITE CORNER, on the other side of the envelope.
Categorize and alphabetize the files in your locker. You can
quickly identify any envelope. At most you'll have to push a bit on
the corner, to expose the name under which you've "filed" it.
Go into the library and look at the books on the shelf. You'll
discover that you can read all the titles by turning your head to the
right. Publishers are consistent because that makes the product of
literally thousands of disparate publishers work together to make it
easier for a reader to find a book.
Use that same principle on your own organization. Write
labels and put them on your Ibico bound material.
You can actually keep more in the same space, and more
neatly, by turning alternating volumes of the Ibico bound resources
backward. That lets the Ibico combs have room, so the papers can
lay together solid and tight. If you do that, write enough on the
front of the pages to let you know WHAT IT IS. Then, when you
need to get out one of the volumes that are backwards, you can see
which one you need. Pull out an adjacent normal volume, and its
easy to get the backward volume.
If you can't get white-out, but you have white labels, cut labels into
bits and use them as "white-out." Its highly inefficient, but it
works.
Where theft of Ibico combs or covers are a problem, leave two
combs on one volume. Take it off only when you need it for
another volume. Insist on getting Ibico bound materials, when
things are sent to you. Tell them to fill the combs only 30-40%, and
double up on the combs and covers. Its easy to double up on
combs. Ibico bind the document, use the Ibico machine to open up
another comb, put the document into the comb, lined up correctly,
and release the tension on the comb. Viola, you have two combs.
Of course you should watch out for thieves in the mailroom, but
don't let a theft or two (or 2 dozen) dissuade you. Never, never,
never give up.
If its hard to get something in, try to make sure that you leave the
goods behind when you leave. For example, if you come back to
jail on a writ, and discover that highlighters can't be bought there,
but can be bought where you came from, sell or give away your
highlighters before you leave.

The big issue in a courtroom is being able to quickly communicate.
When I was on trial, I had a computer set up to communicate with my
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co-defendant. While practicing law I would set up two computers for instant
messaging, give one to someone else (my co-defendant Lindsey Springer, for
example) and use that link to provide information to me. That works out
great during cross examination, and also at other times.
Tablets and phones are the big things now. However, it is very
important to be able to input the information quickly and precisely. For me,
nothing beats a keyboard. You can get very quiet keyboards, that won't
disturb a courtroom.
In every case, you should test out the equipment, in the courtroom if
possible. Talk to the courtroom deputy about the rules, and about the judge's
attitude. When I came to prison in 2010, attitudes against technology in the
courtroom were hardening. If you're going to get cut out of communication
abilities, you need to complain early and often. Also, make it abundantly
clear, in writing, that you want to confer with your attorney at proper times.
If the court chooses to cut off a highly effective, unobtrusive way of
communicating with counsel "on the fly" the court should be prepared for
repetitive conferences between counsel and client. Neither the attorney nor
the client should pay any attention to complaints about delays, when the
delays are engineered by the court. If he makes an issue of it, remind him of
what he did to force you to either take more time or deny yourself of due
process.
You're entitled to your day in court. Haste makes waste. Take the time
that you need. If you are absolutely cut off from the time that you need,
make your objection very clear and detailed. Don't let that slide. In many
cases you will be advantaged to file a written motion stating your objection
and asking for suitable relief.
The best setup you can get is one in which the defendant is able to
efficiently communicate, through a keyboard, with a "defense engineer" and
the attorney. If it’s a major case with a lot of lawyers, the lawyers should
have a setup that allows them to communicate "across the board."
If the colloquy indicates that the lawyer needs a citation to a case, or text
from a case or statue, it should show up on her computer. The best results
occur when the "engineer" knows enough about the attorney to know what
to pull up and lay in front of the lawyer, what to highlight and how, and
when to shut up so as not to soak up the attorney's limited time and attention.
Two legal minds that work together, neither interfering with the operations
of the other, is a very powerful combination.
In the modern world there are a lot of reasons to use "collaborative
software." In other words, you want software that lets you work, send your
product to someone else, and efficiently get their input.
I was a WordPerfect kind of guy to the day I went to prison, 4-23-10, and
probably will be for life. At the time it was somewhat “buggy” so I learned
to keep multiple copies of important documents. It was a very powerful
word processor, and I thought the power more than compensated for the
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possibility that the program might "hang up" while I was in the final stages
of drafting a time sensitive pleading such as an appellate brief. If a file
started crashing the software, I'd go back to a previous version. Generally I
wouldn't lose over 30 minutes or an hour of work, and my memory was
enough to get that back in less time than it took to do it the first time. I
learned that recently inserted defective codes were the usual suspects. That
cut down on the time and effort to fix a crashing file.
In WordPerfect you could do a "compare." That would let you send the
document to another party, let them actually edit the document, then do a
compare, and see all their edits. It is important to be able to quickly and
thoroughly discern what someone else did to a document.
I now have WordPerfect Pro 2020 and love it. I haven’t had problems
with “bugs” and assume that a lot of the old bugs have been fixed. Keep in
mind that in the middle of a battle, psychology is important. You need access
to that which you trust. You need the things that build your confidence, not
those that tear it down.
Time is expensive, the best software is cheap - relatively speaking. Get
the best, spend the time to learn it. Make sure the software enables you to
collaborate with minimal loss of efficiency. Spread the knowledge about how
to use it, as much as you can.
Since before I came to prison, it has been possible to scan and save, or
scan and recognize, large quantities of documents, at a competitive price.
Sometimes that comes into play, but often the documents that matter in your
case will come as pdf documents, on a hard drive.
Once you get a document into pdf, whether a scan or generated from
word processor, you can move it anywhere in the world, very easily. That
opens up a lot of possibilities. You can get it "recognized," formatted, edited,
etc. Furthermore, from anywhere in the world a document can be sent to
FedEx Kinkos or FedEx Office for printing and mailing.
That's why you really don't want to get locked up without access to a
FedEx account. From the street that's not difficult. From prison it is slow and
difficult. The smart thing to do is to get the account and use it a few times,
so as to be comfortable with it.
From jail or prison the account can be used for yourself or for others.
Other inmates will pay for such things, but generally they're poor, and can't
afford to pay much. Services such as those from FedEx Kinkos can be a great
way to build relationships and develop a network. Sometimes, those
connections can be worth a lot, more than can be easily explained.
Trulincs messaging is the only way to draft pleadings for later edit. It
costs 5 cents a minute, but it’s the only game in town, and its worth it despite
the limitations. The DOJ-FBOP will routinely turn off "notice" so your friends
won't know they have a message. "Do not give notice" is the default, so your
contact has to change the setting as soon as they get approved - and also
every time the DOJ-FBOP decides to harass by turning the setting to "do not
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give notice." Sometimes they quit giving notice WITHOUT changing the
setting. Its frustrating to the extreme.
Trulincs doesn't allow copy and paste, saving a "draft" under another
name so as to save keystrokes, any formatting whatsoever, bold, underline,
or italics. WordPad is sophisticated compared to Trulincs.
Trulincs can be shut off as a disciplinary sanction, which means Trulincs
can be shut off if the DOJ-FBOP decides to do it. The DOJ-FBOP Program
Statements say that Trulincs draft documents are "timed out" in 180 days, but
the reality is that they're "timed out" after 60 days. I've had hundreds of
drafts timed out. Marking key documents for print is of some help. If you
get locked up in SHU, you can still print documents marked to print. Its very
hard to get to a computer, because you have to be escorted to the SHU "law
library." If you get locked up in SHU, you should try to get to the Law
Library, to see what's available, what works and what doesn't, etc.
Technically there is no rule against using another inmate's Trulincs, but
that's really complicated. They have to log you on, and you can't message
anyone not on their approved Trulincs list. You'll have to pay for the
privilege, enough to make it worth the other guy's while. If you're separated
from that inmate for any reason, you lose all the drafts, unless that inmate
saves them before they time out. The max date range is 30 days, which can
make a neophyte think that his drafts have disappeared. They’re still there they just need to be re-saved. At times it took me perhaps an hour to re-save
all my drafts.
It makes sense to have a FedEx account, that you can use to send pages
for scanning and emailing. If you have overnight delivery to a FedEx
location, they can scan the document and email it according to your
directions. From there, the sky's the limit. If you have personnel lined up,
they can recognize and correct the text, and email it anywhere you want it to
go. Responses can either go as text to Trulincs (yours or anyone else's) or
through the mail. That's good insurance against an attempt to constrain your
communication abilities. One FedEx account can open up a world of
possibilities for a lot of inmates.
The DOJ-FBOP maintains Communication Management Units (CMU).
If the ordinary strictures of prison aren't enough to "disappear" an inmate to
the satisfaction of the DOJ-FBOP, they can send you to a CMU for a period
of time. I've never seen the inside of a CMU, and don't want to. Phone and
mailing privileges are extremely limited. You are only allowed to write a
certain number of pages, hard copy. Apparently virtually everything is read
or listened to, and stored by the DOJ-FBOP.
If you're unlucky enough to go to a CMU, keep in mind that you're in the
midst of the people that the federal government most wants to SILENCE.
Based on what I've read, they'll usually be there between 1 and 2 years. Do
everything you can to educate all the other inmates. They'll go back to some
other prison. You should have them primed to educate the inmates where
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ever they go. The DOJ-FBOP should understand that concentrating the
brightest or most creative minds of the DOJ-FBOP has consequences, not all
of which are favorable to them.
Federal prisoners spend absurd sums of money for music. Inmates are
concentrated in very small geographic areas. What keeps a smart inmate
from installing a "repeater" that broadcasts at low power, perhaps a few
watts? I had a friend who used repeaters in urban areas. It might not always
work for prisons. It might not even work as a general rule.
The regulatory burden has changed drastically over the year since my
friend was broadcasting. It is my understanding that virtually any microtransmitter, however small, requires a license from the FCC. This is a heavy
lift, more than I care to analyze at the present time.
However, it might be worth the effort, to try to broadcast good music for
prison inmates. Admittedly there are a lot of challenges, and this project is
essentially impossible without talent both inside and outside the prison. How
do you get permission to broadcast, and how do you pay for it?
Nevertheless, if you could make it work, a low power radio station next to a
federal prison complex could conceivably make good music and
programming available to thousands of inmates, for a lot less than prisoners
ordinarily spend.

124

CHAPTER 8: THE SPEEDY TRIAL ACT IS YOUR
BEST FRIEND
Speedy trial is guaranteed by the Constitution as well as statute. These
rights aren’t synonymous. This section focuses on the statutory right. The
federal Speedy Trial Act is set forth in Chapter 208 of Title 18, more
specifically 18 USC 3161 through 3174. The fundamental purpose of this act
is to ensure speedy trials, for the benefit of the government, the defendant,
and the public. Key provisions of the law include:
1)

2)

3)

4)

5)
6)

A defendant is entitled to an indictment or information within 30
days of the arrest or service of summons. 18 USC 3161(b). Lack of
a sitting grand jury is grounds for one 30 day extension of time for
indictment. Id.
A defendant is entitled to a trial within 70 days of the later of the
filing and making public of the information or indictment, or
appearance before a judicial officer of the court in which the charge
is pending, whichever is later, subject to certain exclusions of time.
18 USC 3161(c)(1).
"Unless the defendant consents in writing to the contrary, the trial
shall not commence less than thirty days from the date on which
the defendant first appears through counsel or expressly waives
counsel and elects to proceed pro se." 18 USC 3161(c)(2).
A defendant in detention (generally jail) solely for the purpose of
awaiting trial is entitled to be tried within 90 days of the later of the
filing and making public of the information or indictment, or
appearance before a judicial officer of the court in which the charge
is pending, whichever is later, subject to certain exclusions of time.
18 USC 3164(b). See also the last sentence of 18 USC 3174(b),
stating that GENERAL ENLARGEMENTS of the 70 day clock don't
change this 90 day limitation on detention.
District courts are obligated to prepare plans to ensure compliance
with the Speedy Trial Act. 18 USC 31653166.
Important information about speedy trials, their impact on civil
trials, etc., must be provided to Congress and made available to the
Administrative Office of the Courts, and other authorities. 18 USC
3167, 3169, and 3170. This naturally makes it publicly available
under the federal Freedom of Information Act.

The bread and butter of the Speedy Trial Act is the 70 day clock for trial.
However, there are exclusions from the Speedy Trial Act, set forth in 18 USC
3161(h). This one subsection encompasses about two pages of text. Learn it.
OWN IT. If you want to win your case, you should make sure that you
understand all the reasons that the Speedy Trial "clock" is tolled. Don't "toll"
Speedy Trial without a good reason for it, and be sparing with what you
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deem "good reason." Keep the Speedy Trial clock ticking unless you get
something MORE VALUABLE by tolling it.
One of the biggest sources of excludable delay is motions. 18 USC
3161(h)(1(D). This is why defendants should get their ducks in a row, and file
their motions early. Collaborate with other defendants in your case. Filing
one motion, by one defendant in a 20 defendant criminal case, will toll
Speedy Trial for all 20 defendants. Filing 10 motions won't toll Speedy Trial
any more than one motion. The operative question is whether a motion is
outstanding, causing "delay" within the judicially construed meaning of the
term.
Therefore, you should get all your business together, and file it ASAP.
You might win, you might lose, it might be a draw, but you'll know the
outcome of your motions. You'll also get the "tolling" of Speedy Trial over,
so that you're once again running days off the 70 day clock.
Probably the biggest source of exclusions is motions for continuance of
the trial date, and pretrial deadlines, by either party, or sua sponte (on the
court's own motion). 18 USC 3161(h)(7). In this case the excludable time is
not just the time to consider and decide the motion, but also the time of the
extension, that the District Court rules to be excludible.
Most but far from all of these motions for continuance are made by the
defendant. Defense counsel convinces his own client to approve a motion to
continue. Rarely does the lawyer explain the ramifications. Often counsel for
the government will "lead" the defendant into this mistake, portraying their
lack of opposition to a continuance as a favor. The government needs the
continuance far more than the defendant, but persuades the defense lawyer
to get defendant's permission and file the motion.
Speedy Trial should be one of the biggest sources of wins for defendants.
For starters, the government brings a lot of cases without a solid case at the
outset, hoping to extort the testimony needed to make the case "good." Their
modus operandi is to keep ratcheting up the pressure, so as to recruit witnesses
from somewhere, anywhere. Often it is from defendants persuaded to
"snitch" on other defendants in the case.
Speedy Trial should be a source of wins in some districts, a contributor to
wins in all districts, and an advantage to defendants who are nevertheless
convicted and sent to prison. Even in the districts that haven't ridiculously
overran their resources, playing the Speedy Trial to the defendant's
advantage will force the government's hand some of the time, resulting in a
materially better outcome if not an outright win. Sometimes the result will be
essentially the same, but the defendant will gain benefit by suffering less
abuse and extortion, will go to a less restrictive place of confinement sooner,
etc.
The information required to be kept by the Speedy Trial Act is a largely
untapped gold mine for defendants. Lots of jurisdictions are altogether
unprepared to provide an actual jury trial to even a relatively modest
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percentage of the defendants processed through their court system. They're
insanely weak logistically. That weakness doesn't mean much as long as the
government can "divide and conquer" and use lawless tactics to extort guilty
pleas, no matter how long it takes.
Districts range from nearly invulnerable, to waiting for the feather to
knock them off their perch. The most sensible and rational district courts
aren't extremely overstretched. A concerted demand for jury trial, in most
cases for which a jury trial would be reasonable, would impose difficulty but
would not result in mass dismissals on the basis of the Speedy Trial.
Other districts are just a joke. They're so overstretched that even a
modestly organized demand for jury trial would result in numerous
defendants being pushed past their limits. They couldn't give the
constitutionally required jury trial to the full flow of defendants processed
through their district court, or even a substantial portion. Their whole
criminal court system is founded on bluff and bluster. They put defendants in
prison, contrary to their constitutional rights, because the defendants don't
have a clue about their rights and how to effectively claim them.
Defendants need to understand where they're at and what they face. A
disciplined approach is beneficial in every district court. In the most
compromised districts, the right preparation for trial would put a lot of
defendants out the door for violation of the Speedy Trial Act.
The federal Freedom of Information Act provides that requesters are
entitled to records "in any form or format requested by the person if the
record is readily reproducible by the agency in that form or format." 5 USC
552(a)(3)(B). Subsection C requires agencies to search for records in electronic
form or format, as a general rule.
You need these records produced in electronic format, thoroughly
analyzed, and studied for the purpose of determining how many trials a
given district court can handle within a given period of time. The legal
process is a "flow." A given flow of criminal cases requires a certain amount
of courtrooms, public defenders, support personnel, etc.
Scratch that. You need someone on your team that does that, for the
benefit of you, and everyone else in your shoes. The enemy of your enemy
is your friend. The enemy of your enemy is your friend! Never forget this
important principle.
The best approach is to run a tight, disciplined, effective defense, and
take opportunities as they come. Nobody wants to be under federal
indictment. Once indicted, everyone wants the indictment dismissed.
Nobody really wants a jury trial - they're stressful, and for most people
economically devastating, regardless of the outcome. Plus, there's too much
chance of conviction, regardless of actual guilt or innocence.
Consider the ways that the Speedy Trial Act helps you set up an
effective defense. Look at the list of 4 bad acts for which sanctions are
provided for in 18 USC 3162(b).
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Knowingly allowing trial to be set without disclosing the fact that
a necessary witness would be unavailable for trial. This
prohibition is directed EQUALLY at government or defense
counsel.
Filing a motion for purposes of delay, that is totally frivolous and
wholly without merit.
Making a material false statement for the purpose of obtaining a
continuance.
Otherwise willfully failing to proceed to trial without lawful
justification.

Now consider the punishments authorized for the foregoing bad acts,
which are additional to a potential suspension of practice in the court of up
to 90 days, and potential referral to attorney disciplinary authorities.
1)
2)
3)

For an appointed CJA lawyer, by reducing their authorized
compensation by 25%.
For retained counsel, a fine of up to 25% of the fee. Thus a $100,000
fee could be shaved by $25,000.
Government lawyers can be fined $250.

Who do you think lobbied Congress for this statutory language? Federal
prosecutors can't get a fine amounting to more than a nuisance. The
embarrassment would be a much bigger issue than a paltry $250. Private or
CJA lawyers, for the defense, can easily face fines of tens of thousands of
dollars.
This provision has value for the defendant. When you're talking to US
Probation, you ask that witnesses be identified for each paragraph of offense
conduct. The offense conduct information is neatly divided into numbered
paragraphs. The Probation Officer can hardly claim that it is difficult to say
what witnesses have personal knowledge of the facts laid out in each
paragraph.
There are lots of ways to do this, but consider this possibility. Get a list
of known material witnesses, of whatever kind. Make a chart or list, and put
in the list the initials to be used for each witness, whether they are expert or
lay witnesses, etc. At the end of each paragraph, put in the initials of each
witness thought to have personal knowledge of at least some of the facts set
forth in that paragraph.
The Probation Officer or the AUSA may complain that they don't yet
have all their witnesses. Your response should be "That's ok, just give me
what you have now. As soon as you get a new witness, give me their name
and the list of paragraphs concerning which they have knowledge. If you
have new facts of which the witness is thought to have personal knowledge,
give me new, discretely numbered paragraphs that will work with our
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existing PSR, without causing confusion."
Why are you doing this? Because you want to know the witnesses and
facts that will be coming at you, at trial. You want to know what you need to
defend against. Plus, you want to cross examine any and all "late hit"
witnesses, to see if the government was honest with you about what they
knew, and when.
Nobody has the right to "forgive" this duty. Congress imposed the
duties on the various parties, concerning speedy trial. The beneficiaries
include the public, the defendant, and the court. You claim your right to
speedy trial (both constitutional and statutory) and thus insist on gaining the
knowledge presumed to be essential to ensuring that speedy trial is not
evaded.
Read carefully and understand 18 USC 3161(h)(3). This excludes from
the 70 day period any "delay resulting from the absence or unavailability of
the defendant or an essential witness." Defendant has a right to a speedy
trial. The unavailability of an "essential" witness delays the trial and
interferes with the statutory and constitutional right. Therefore you have a
legitimate need to know the identity of all essential witnesses. Don't forget
that when arguing for early PSR!
Furthermore, the government doesn't have the right to "cherrypick" and
thus exclude the disclosure some witnesses having knowledge of material
facts. The 5th Amendment provides for the right to compulsory process for
the production of witnesses for the defense. The government doesn't get to
decide which is which and who is who. If an individual is known to the
government to have knowledge of material facts, they should be disclosed,
along with the material knowledge they are known to possess.
The government was duty bound to present evidence of every element of
the offense, at the grand jury, in order to get an indictment. Now we all
know that the AUSA can get the grand jury to indict a ham sandwich. That's
beside the point. The point is that there are rules about indictments. There is
a presumption that the government had enough witnesses to present at least
some evidence of every element of the offense. Therefore it is far from unfair
or unreasonable to expect the government to set forth facts and witnesses
sufficient to prove every element of every count of the indictment.
Failure to produce witnesses with respect to every element of the offense
immediately calls the indictment into question. If the government can't identify
witnesses with personal knowledge of the facts necessary to establish every
element of every count of the indictment, (at least up to some level of proof) has
essentially admitted that the grand jury indictment was procured without the
required evidence. It is insanely difficult to get grand jury transcripts, but if
anything will work, this should do it.
When you get this information, you're going to take it to your place and
parse every word of it. You're going to list and number every element of
every offense. You're going take the chart set forth concerning the facts and
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the witnesses, and expand it to include elements of each count of the
indictment.
Many will argue that the best place to get the elements of criminal
offenses is in the reports of decisions, and this is in fact a good place to start.
Others will argue that the best place to get elements of offenses is in jury
instructions. After all, that's where the rubber meets the road. Those are the
words that the jury will hear solemnly intoned by the district judge, who will
tell them that they "must" follow his instructions.
There are two places to get jury instructions. One is in the official
approved "model" jury instructions. You need a set of the "model" jury
instructions for your jurisdiction, and a set of the model jury instructions for
all the jurisdictions. When it comes to jury instructions, you can never get too
much good information. You need to be able to compare the jury
instructions, as to a particular element, across each and every federal
jurisdiction.
The other good place to get jury instructions is from similar cases actually
tried to a jury, or for which the case progressed to the point of filing proposed
jury instructions. Both the government and the defense are expected to file
their proposed jury instructions. You need to know what instructions your
AUSA has proffered in the past, and which of those were actually given by
the district court. From there you expand out, as much as necessary to get the
proposed jury instructions you want.
In a world in which only about 1 in 33 defendants go to trial, that's a tall
order - but its not as a general rule impossible. This is where genius for
searching comes into play. You need a smart searcher who can find all the
cases that likely have jury instructions helpful to your cause, download the
exhaustive docket sheet, and download each and every proposed or actual
jury instruction.
Actually, that's not what you really want. What you really want is every
single public record in such a case. You want all that information in a database,
such that you can define your search to look in that case only, for whatever
search terms you choose. You also want the ability to search all such cases for
search terms of your choice. The bare minimum is the jury instructions you
need for this issue. If your budget allows, get it all!!!
Of course you want to share. You want to make it easier for everyone
else in your shoes, because the enemy of your enemy is your friend. They might
be as poor as a church mouse, and you might actually find their alleged and
perhaps also actual conduct despicable. That's beside the point. You need
your fellow federal criminal defendants loaded for bear, to the extent of your
capabilities.
Why? Because their trip through the federal prosecutorial meat grinder
might save you a trip.
Let us consider 18 USC 3164 "Persons detained or designated as being
of high risk," specifically subsection (a), which provides:
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(a) The trial or other disposition of cases involving (1) a detained person who is being held in detention solely
because he is awaiting trial, and
(2) a released person who is awaiting trial and has been
designated by the attorney for the Government as being of
high risk, shall be accorded priority.
If you're out of jail pending trial, you need to know about every
incarcerated federal defendant, and also every released person designated
"high risk." They're your special friends. You need to arm them with
everything you can. Ask what they need. Get a point man in every "pod" in
every detention facility used by the US Marshal Service, in your district. You
can get lists of persons held in a jail, and the reasons for their detention. Its
not that hard to find out who is in jail awaiting a federal trial.
Why? Because they're accorded priority for a trial. If enough of them
exercise their right for a trial, they'll soak up all the "trial capacity" of your
district, while your Speedy Trial clock ticks down to "zero days" and beyond.
Look at all sides of the coin. You can't run Speedy Trial if you constantly
hand the government "gifts" by unnecessarily excluding time. Thus you must
play your Speedy Trial game like Bill Belichick plays his "time outs" in a
Super Bowl football game. Make a science of it. Use all the brainpower at
your disposal, to develop and execute the most advantageous possible
Speedy Trial strategy.
However, if only a handful of the defendants facing federal prosecution
are able to credibly contemplate a trial, you can play the Speedy Trial clock
as expertly as you like, but your work will probably come to nothing.
The other side of the coin is the question of how many defendants you
can prime to conduct a trial. Keep in mind the basic rule that governs all
human behavior. People generally act in ways that they perceive to be
consistent with their own economic interests, broadly construing the term
“economic interests.”
Therefore, if you want to give yourself a fighting chance of winning on
Speedy Trial, you have to give other defendants a fair chance to go to trial,
consistent with their economic interests. This might be economic interests or
liberty interests, or both. The most powerful is the liberty interest. Nobody
wants to go to prison, no matter how benign. Saudi Arabia extorted literally
billions of dollars from wealthy individuals by converting luxury hotels into
detention facilities. When you lose your liberty, nothing else means much.
It is altogether unnecessary to "pile on" with petty spites and insults.
Far and away the most concentrated source of "enemies of your enemy"
is the jailhouse. That's why you should stop at nothing to make sure that
every pod of the jail has enough copies of this book to make sure that all the
defendants who care to learn, have access to it. You should also make sure
that the practice resources set forth in this book are available to the inmates.
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Think of law books as a service. Jail is full of pretrial detainees - you
need every inmate armed to the teeth, with the best practice books.
Such inmates will go through a transfer center, where you have virtually
none of your property. Then the inmate goes to a prison. ALL the jails
holding federal detainees, and ALL federal prisons, should have enough full
sets of practice books, conveniently available to the inmates during all waking
hours at least, to ensure that everyone has more than enough access.
It doesn’t make sense to lug these heavy books around. In every “spot”
the most responsible inmates should be in charge of maintaining a high
quality, convenient library, with second chair (third chair too) ready to take
over at a moment’s notice. If the cops steal them, replace them. Keep quality,
the best you can get. The good is the enemy of the best.
Worst case, get slightly out of date books. Some law offices update
every time a new edition comes out. Often they'll sell the old ones cheaply.
Buy them and get them into the jail. If you do that, you need errata sheets
that inform you of substantive changes to the rules. You’ll still be “out” the
most recent annotations. Get the best, if you can at all.
If you get resistance, talk to the sheriff. If you absolutely, positively,
totally have to cut the cover off a book to get it in, do it. Don't give up on
hard cover books. Just get the resources into the jail, sufficient to at least give
the federal defendants a fighting chance. Fight about hard cover books later.
This is why every single federal defendant arrested or served with
summons should offer to donate to the jail all the computer and office
equipment listed in the appendices to this book. Send copies to the local
newspapers, TV stations, and radio stations. Make it a serious issue. Fight
about it. Throw down!
The DOJ-FBOP has a Program Statement on donations. Inmates are the
redheaded stepchild of donors. Put in a corner, that’s probably the excuse
they’d give for not answering me. They basically don’t do inmate donations,
except to extort stuff to throw in the trash. That’s why the offer I’m making
available assumes the donor isn’t locked up. If you need a version for a
donation by an inmate, let me know. I’ll gladly help.
If you're out on bail, be grateful for it, but help your friends on the
inside. Almost certainly, you'll have your turn behind bars. Sometimes you'll
get self-surrender, sometimes not. I didn't. I went to jail, then to the
Oklahoma City Transfer Center, and then on to FCC Forrest City Low.
If you aren't tried within the 70 days allowed by the Speedy Trial Act,
after allowance for all excluded days, you're entitled to dismissal of your
indictment or information. 18 USC 3162(a). Some will fret that this can
either be "without prejudice" or "with prejudice." You want a dismissal "with
prejudice," which means that the charges cannot be re-filed at a later date. A
dismissal "without prejudice" allows a refiling.
If you think you're entitled to a dismissal, first calculate your confidence
level. If you think your claim is "iffy" and you can burn more days off the
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Speedy Trial clock, do it. A motion to dismiss for a Speedy Trial Act violation
itself tolls speedy trial. Don't give the government a gift. If there is any realistic
chance that waiting will give you "a leg up," do it. Better to spend another
month in jail than 20 years in prison.
If you're confident in your position, present it to the government and ask
them to move for dismissal with prejudice. Just like a raccoon, or any other
sentient being, the AUSA will act in ways that she perceives to be in her own
economic interests. Ask her to dismiss for her own good reasons, which won't
be anywhere near as embarrassing as yours. Explain your desire to slip off
into the shadows and live an exemplary life. Explain that the Speedy Trial
Act puts the burden on the government, with respect to exclusions.
If you can retain the standby services of a well known Speedy Trial
guru-lawyer, of course with the intent of admission for the purposes of
argument if such seems advantageous, do so. Your goal is to give the AUSA
the very best "off-ramp" you can possibly construct, together with assured
embarrassment and a humiliating loss in case of a public fight in a federal
courtroom. Both sides of the equation are equally important.
Ideally, the AUSA should be able to present the dismissal of your
criminal charges as part of her career of public service, in which the truth
prevails regardless of consequences. Whether or not this public persona has
the slightest relationship with reality is not your concern. Getting your ass
out of a crack is your immediate and very legitimate concern. Worry about
other things later.
If you're fortunate enough to get a dismissal with prejudice, go and sin
no more. If you've had charges, they're mad at you. They have a very bad
history of "getting" someone who "slips through the net" with later charges.
You should be exceedingly careful with your life, to the point of near
paranoia. You should consistently make it harder to attack you, and less
likely that any attack will succeed. That probably involves changing the way
you live. Its worth it, trust me. Don't go poke the bear in the eye again.
If they won't agree to dismissal, or insist that it should be "without
prejudice," you have a fight on your hands. The bear is not ready to let go of
his prey. You need to carefully read the statute, and understand the
arguments that you must make. The factors contemplated by the statute, on
the issue of whether to dismiss with or without prejudice, including
1)
2)
3)
4)
5)

The seriousness of the offense;
The facts and circumstances of the case which led to dismissal;
The impact of any re-prosecution on the administration of the
Speedy Trial Act;
The impact of any re-prosecution on the administration of justice;
Other factors deemed relevant by the district court, designated by
the term "among others" at the beginning of the list.
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A violation of the 70 day Speedy Trial limit means you get a dismissal no
matter the offense. The listing of the "seriousness of the offense" as the first
criteria means is that it will be harder to get a dismissal "with prejudice" if
you were facing 10 to 40 years, or a life sentence, as opposed to offenses that
carry a maximum sentence of 5 years, or even a misdemeanor case with a
maximum sentence of one year.
Don't give up on that. It might be harder but that doesn't make it
impossible. Work hard for a dismissal with prejudice.
The second listed criteria is the facts and circumstances of the case that
led to the dismissal. This issue puts the AUSA's conduct front and center.
You want to argue that the government didn't think the case was worth their
time and effort, for a trial. They had their chance and chose not to take it.
Accusations are not evidence or proof. The government effectively declared
a lack of confidence and interest in its own case, by letting the time run. No
matter how salacious the accusations, absent proof the accusation amounts
to little more than officially sanctioned slander.
The last two stated criteria are intertwined. What is the effect of a
dismissal "without prejudice" on the administration of the Speedy Trial Act
and the administration of justice generally? This is where the "cascade of
consequences" comes front and center.
If the government is allowed to re-indict and try the case, what happens
to the overload of cases already on the court's docket? Does a dismissal
without prejudice simply "stir the pot" so the court has to deal with additional
motions for dismissal with prejudice from a lot of other defendants? Will this
show up as an imbroglio in the press, an embarrassment to the justice system
generally?
You probably need to brief this issue in writing. This is where
everything that's wrong with the federal criminal justice and correctional
system comes into focus. If you get into a full fledged knock-down drag-out
fight over a dismissal with or without prejudice, the following issues should
at least be considered for inclusion in your motion and brief.
1)

2)

3)

4)

18 USC 994(g) requires that the prosecutorial capacity and
efficiency not overwhelm the federal prison system, yet the prison
system is 30% overcrowded.
Attack the shortfalls in dental and medical care in federal prisons.
Attack the DOJ-FBOP for shelling out the salvageable teeth of their
mostly black, brown, and otherwise disadvantaged populations, no
matter how exemplary the conduct of the inmates.
Use someone else’s analysis of the violations of the American
Correctional Association's (ACA) Standards and Expected
Practices, for a given prison, to show utter disregard of the rules.
I plan to prepare such resources, when time permits.
Submit recidivism statistics, to show the wretched incompetence of
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federal correctional institutions, from prisons to probation
departments.
If you filed the motion offering to donate educational equipment
to the jail, to any transfer center through which you may go, and to
any prison in which you are confined, this is the time to double
down, and ask the district court to force the government to put
their money where their mouth is, by allowing you to assist in
addressing the root causes of recidivism.
If your charges involve controlled substances, as most indictments
do, put forth proof that the war on drugs, not drugs themselves,
have for example taken opiate overdose deaths from less than
10,000 per year to a high of more than 70,000. Show that the
prohibition of controlled substances is merely a the natural
extension of the prohibition of alcohol, which was not only totally
ineffective, but also gave rise to organized crime as well as a host
of social problems that didn't exist before.

Fundamentally, you should argue that the federal government can lock
up anybody, but for practical reasons can't lock up everybody. By not trying
your case, they made a value judgment that your offense is of less
significance than all the other cases to which they devoted sufficient resources
for a successful prosecution. The government decided that it had other fish
to fry, and it’s already frying 40% more fish than Congress told them to fry,
on the basis of space alone. On the basis of denial of adequate dental care, the
over-incarceration is simply off the charts.
There are two sides of every coin. If you have a bad side, you also have
a good side. You need to emphasize your good side. Emphasize the fact that
nothing about a dismissal with prejudice immunizes you from an indictment
for future crimes. Your position should be that the government had a fair bite
at the apple, and for their own good reasons decided not to try you within the
time authorized by Congress. It should be game over as to those allegations
of criminal conduct.
There is a similar analysis if you aren't timely charged by indictment or
information. 18 USC 3162(a)(1). Failure to timely charge results in dismissal,
period. Whether the dismissal is with or without prejudice is a question to
be decided on the same factors used in dismissals for violations of the 70 day
Speedy Trial clock.
Federal prison is loaded with inmates who had state charges that "went
federal." If you're in jail, on bond, or under investigation for state law crimes
that are also commonly charged in federal courts, you should certainly be
using your time to prepare against a federal indictment.
If you're in jail on state charges, you absolutely should get the rules for
speedy trials in that state. Commercial publishers have a "Criminal and
Traffic Law Manual" for most states. Pull out the stops, get a copy, as soon
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as you get a whiff of possible criminal charges. learn and exercise your right of
information about the charges. You need that for a state law defense, and you
might need it more for comparison with facts and charges laid at your feet by
the feds. You also need to know and exercise your state law right of Speedy
Trial. Study and understand how state and federal speedy trial provisions
might interact.
Some but not all of the circuits prohibit the government
from a "ruse" or "mere ruse" to keep a defendant in jail on civil or state
criminal charges, without triggering a federal Speedy Trial Act violation. If
you're locked up on state charges, look for signs that the feds are trying to do
an "end run" on Speedy Trial.
Prepare for federal charges. It is much better to be prepared and not
need it, than to need it and not be prepared. Also, this is one of those places
where you need to understand the pattern and practice. If the government
plays dirty tricks, you're probably not the first victim.
If you get a federal indictment, you need to be prepared to immediately
attack, using the law of your federal circuit, to allege that the detention on
state charges was a "mere ruse" to evade Speedy Trial. You won't have much
time, and you'll have a lot on your plate. You should at least be ready to
throw the claim into the mix, and to "protect the record." If you lose on the
motion, build your case, for the rest of your detention, that the feds used state
charges as a ruse to evade Speedy Trial Act restrictions. If at the end, if you
see your argument won't fly, let it drop. If not, you have an issue for appeal.
Now can you see why you need to do a thorough and professional job
of learning the charges, by getting the PSR before you enter a plea of any
kind? If you beat the government on Speedy Trial, but they resurrect the
charges after getting a dismissal "without prejudice" they're going to want to
hurt you. You need to have the accusations nailed down firmly, before you
wade off into the rattlesnake pit.
Now do you see why it is an unspeakable disaster to let any other
defendant utter the words "not guilty" without being fully informed of the
charges against him? You need every single defendant on the docket locked
and loaded for a trial. Most won't go to trial, nevertheless. That's ok. You
just need to make sure you don't miss out on an opportunity to enable a
defendant to claim and effectively enforce his right to trial. Keep your options
open.
If (perish the thought) your charges are dismissed "without prejudice"
it becomes all the more important to make sure that all defendants with a
reasonable basis for trying the case do so. If your case is dismissed without
prejudice and resurrected later, it is very much in your interests to encourage
criminal trials. Your own trial will soak up time - the AUSA has to consider
that. You need to make sure that the flow of "trial track" cases is sufficient to
bog the system down, thus forcing the government to let some of its cases fall
by the wayside.
Determining the best Speedy Trial strategy requires the application of
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mathematical calculations, which will be different for each district court.
Some districts will have massive opportunities to improve outcomes - others
not so much. You need to aggregate all the information, and then run reports
on the information, on a regular basis. All defendants need to know the
expected value of various defense strategies. Every home, and every jail with
federal detainees, should have both a good collegiate dictionary, along with
Black's Law Dictionary. Use the collegiate dictionary to look up the definition
of "expected value." In the meantime, I'll give an example.
Lets start by reviewing current practice, under which 97% plead guilty
and nearly all of them get locked up. The remaining 3% get convicted of at
least something about 93% of the time. In other words, less than 10% of the
3% going to trial will beat the rap altogether. Ignoring for now the minimal
possibility of a “probation only” sentence, that means that over 99.7% of all
defendants are going to be convicted, and nearly all convicted persons will
do time. Precision isn't important for this particular exercise, from which
management decisions will flow.
Suppose that all the smart defendants help all the other defendants
"raise their game," as much as possible. Without this, basically nothing good
happens. The marginal benefit comes from helping defendants who would
otherwise totally screw up their defense.
Hypothetically, suppose 60% of the defendants can set up for a trial,
sufficiently to hold out to the point of trial or dismissal. The other 40% plead
guilty.
Out of the 60%, the government's capability only allows them to try half
of the cases. That means the government can try 30% of all the cases that it
brings. In some districts, this assumption is a flight of fancy - the government
isn't that weak. In other districts, it is a reasonable assumption. In a few
districts, that's probably an overstatement of the government's capabilities they can't even try 30% of their criminal cases without overwhelming the
system. For our example, assume an ability to try 30% of the whole number
of cases.
If you're in the group that stand firm for a trial, your probability of
escaping formal punishment goes from 1/3 of 1% to 50%, strictly because the
government only has enough resources to try half the cases. They might try
yours, they might not. With more statistical analysis, you'd be better able to
judge the PROBABILITY that you're going to trial. But for our purposes, lets
suppose it was random, and you were feeling lucky. Your prospects of
beating the rap because they can't get you to trial are a whopping 150 times
as great as the total attrition from all causes, where federal defendants
generally act like a herd of cats.
The fact that they can try 30% of the whole number of criminal cases
doesn't mean they'll win all of them. If you maintain the 7% rate of acquittals
at trial, you'll still "walk" 21 defendants out of 1,000. That's true because out
of 1,000 cases, 300 will try, of which 7% will win. The product of 300 X .07 is
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21, which is where you get 21 wins out of 1,000 total cases. However, those
21 "total wins at trial" will come out of the 600 who were brave enough to
hold out for trial, but unlucky enough to be selected to take to trial.
Under the current regime, less than 3 out 1,000 federal defendants will
"walk," having been totally exonerated at jury trial. Most of that fear of trial
comes not from guilt, but from terror that the mighty US Department of Justice
uses against those who exercise their 5th Amendment constitutional right to
trial. "Technical" wins on issues such as Speedy Trial and dismissals before
trial are exceedingly low, such that they don't change the calculus with
respect to the current discussion.
A seven fold increase in wins at jury trial constitutes a big improvement,
which has to be added onto those who "beat the rap" because enough
defendants demanded their right to jury trial to push that defendant's priority
below the level necessary to occupy a "trial slot." Using our example, 321
persons out of 1,000 have beaten the rap altogether - more than 100 times the
number under the current regime.
If the government can only try 30% of its cases, and 30% of the
defendants stand on their rights, they're all going to be tried, and they're all
(generally speaking) going to pay the "trial penalty." They're still vastly better
off than before, because they'll only pay the legitimate, disclosed trial penalty.
By establishing the baseline at the beginning of the game, you cut off the
fraudulent manufacture of “facts” for the purpose of retaliating against the
exercise of a constitutional right.
The question of whether to stand firm or fold has to be a matter of
calculated self-interest. That's the way raccoons behave. That's the way
humans behave. Get used to it.
Therefore, you need to understand the mechanics and the means of
calculating expected values. Everything boils down to a Total Offense Level,
which corresponds to a Guideline Range. For ease of calculation let's
uniformly assume a Criminal History Category of I. Admittedly, increases
in the applicable Criminal History Category severely constrain the logical
choices available to defendants.
The first question is "what's on the table?" The "trial penalty" and "guilty
plea incentive" amounts to a different way of looking at one concept. The
government doesn't want to try cases - they want guilty pleas. Therefore the
Guideline Range, and the presumptively reasonable sentence, is different based
on whether or not a guilty plea is entered. The "guilty plea incentive" is
generally 2 points, but might be 3 points if you enter a guilty plea early. The
defendant needs to know this information, because it has a big impact on the
probable sentence.
Most sentences in most districts are at the bottom of the Guideline Range
found by the judge. This is far from absolute. Some districts routinely
sentence defendants far below the Guideline Range. Others don't. Rational
management of your defense requires good information about the probable

138

CHAPTER 8

SPEEDY TRIAL ACT - YOUR BEST FRIEND

result of each potential course of action facing the defendant. The earlier you
know the policies, practices, statistics, etc., applicable to your district
generally, and more specifically to your judge, the better your decisions will
be, as a general rule.
Until you get to an Offense Level of 8, "acceptance of responsibility"
doesn't really matter, unless you get a specific agreement from the
government. The sentencing range is 0-6 months, with or without a 2 or 3
point reduction. If you have a decent chance of acquittal, the logical course
of action is to demand a trial.
At the top of the range, an Offense Level of 42 is 360 months to life. A
two point reduction takes you to Offense Level 40, which calls for 292 to 365
months. Admittedly, the official "trial penalty" is severe. If you plead guilty,
your Guideline Range, bottom level, goes down by 68 months.
That's a staggering 5 years, 8 months as a trial penalty. The government
has an enormous billy club, discouraging those at the high end of the range
from "taking their chances." It is natural that the government wants a
massive billy club to force defendants facing a "lights out" stretch of time to
"take a knee." If you're facing 30 years, its hard to plead guilty. You want to
take your chance even if your chance to win is very low.
The government does NOT want you to take that chance. It wants its
"high value targets" to plead guilty virtually all the time.
Take a look at these official trial penalties:
Months

Offense
Level 2

Month
s

Bottom
Difference

Top
Differenc
e

%
Difference

10

6-12

8

0-6

6

6

N/A

20

33-41

18

27-33

6

8

.82/.18

30

97-121

28

78-97

19

24

.80/.20

41

324-405

39

262-327

62

78

.81/.19

Offense
Level 1

A 3 level drop cuts about 72 or 73% off the starting Guideline Range.
These trial penalties are significant, but not utterly devastating.
Furthermore, they're consistent across the range, and consistent between tops
and bottoms of the ranges. Nowhere did the percentages from the bottom to
the top vary by more than 1%. If you want precision, by all means help
yourself. For planning purposes, precise calculations don't matter.
Therefore you can plainly see that overcoming a 2 point differential
requires an 18% to 20% chance of an outright win, from all sources, to get to
"break-even." That includes winning at trial as well as getting a dismissal for
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a Speedy Trial violation, or for any other reason. A 3 point differential
requires a 27% chance of an outright win, to get to “even money.”
Often the government wants to "pile on" with the numbers after a plea
or a guilty verdict. If a defendant can defeat 2 or 3 points, respectively, by
going to trial, that makes up for the official trial penalty. If a defendant can
cut the points by more than 2 or 3, respectively, by going to trial, he's ahead of
the game. It makes sense to try the case, if by so doing the trial penalty will
be offset by the elimination of an equal number of Offense Level points at
sentencing. All trials have economic costs, which are sufficient to deter some
defendants.
For purposes of this discussion, a trial that results in "no net change" in
Offense Level, but provides a 7% chance of a win, may well be sufficient
motivation to go to trial. Some people just want their trial, and they’re
willing to tolerate a slightly increased total expected value of prison time, for
their chance to roll the dice. Trial always comes at a price, in money and
psychological toll.
As long as the conviction rate stays at 93%, it is very hard to justify a
trial, unless it is possible to overwhelm the trial capacity of the system. Once
the trial capacity of the system is overwhelmed, it very quickly makes
economic sense for nearly everyone to join in.
Keep in mind that the Speedy Trial Act provides priority for trials for
incarcerated or "high risk" defendants. 18 USC 3164(a). Most of the time,
those persons will be at a higher point on the Sentencing Table. In other
words, they will be the ones facing 5 years, or even more, as a trial penalty.
If the government wants more aggregate time, that's who they attack. There are
legal as well as practical reasons for the US Attorney to make sure that those
cases are tried.
If courtroom and judge time is at a premium, the AUSA will look to
maximize the prison time resulting from the expenditure of those resources.
The AUSA will calculate which cases and which potential trials will result in
the most prison time for a day in the courtroom in front of a judge and jury.
The AUSA will also attempt to economize on those resources, as soon as they
become the limiting factor, with respect to the AUSA's objectives.
Economizing on those resources will often take the form of 1) reducing the
total number of cases placed in the pipeline, and 2) increasing the "real world"
guilty plea discount. Basically, forcing the US Attorney to "put up or shut up"
imposes discipline, such that practicality has greater influence, and baseless
terror has less influence.
In other words, a disciplined and competent approach by defendants
will naturally and probably result in lesser demands from the government,
for incarceration. The government won't be able to "make good" on harsher
demands, because there will be no factual and legal basis to support the
harsher demands. How much time the government can "make good on"
depends on how well defendants play their hand overall. The Speedy Trial
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Act is just one tool in the toolkit - albeit a very important one, which
influences all or nearly all the others.
At some point it will be extremely hard for the defendants to "hold firm."
If the government offers 5 years for an offense that would legitimately net 20
years after a trial, on the basis of the billy clubs provided by Congress, will
you give that up because it benefits defendants generally? Probably not. At
some point, the cost/benefit analysis will make the defendant tender a guilty
plea.
Good order and discipline in the ranks of defendants will most
likely simply make the "price points" lower for all defendants. It won't wreck
the system altogether.
The US currently has enough prison space for 3 times the "first world"
average prison population. Overcrowding and private prison space allows
them to cram in 5 times as many prisoners as the first world average.
Discipline and good order by defendants should bring the incarceration rate
down sufficiently that federal prisons are no longer overcrowded, and private
prisons are unnecessary. That is a laudable goal and worth every effort and
expense for its attainment.
There are special cases, in which the "trial penalty" essentially goes to
zero. If you have a mandatory minimum of 10 years, but your Guideline
Range based on drug quantity is 70-87 with a plea, and 97-121 without a plea,
what's the downside to a trial? You'll almost certainly get the 120 month
mandatory minimum either way. If you've set yourself up right, the judge
should be effectively blockaded from an upward variance or departure. Of
course it is both bad form and dangerous to brag about it. Just act according
to your economic interests.
If nothing else you can do your trial on a Public Defender or a CJA
lawyer. Suppose you have a 5% chance of winning outright. It is better to
have a chance to "walk" rather than none at all. In virtually every case, you
actually have a meaningful chance to win.14 You just have to know how to
present the case.
If you're faced with a Guideline Range "life sentence," you should always
go to trial, unless you get an assured lower sentence. If the government
insists on the Guideline Sentence, why shouldn't you take a chance? ANY
chance is better than no chance at all. Even more so if the defendants in the
jurisdiction have awakened to the possibility of a coordinated demand for
their constitutional right of jury trial, sufficiently to make the demands for
jury trial exceed the capacity of the district court system. Forcing the
government to take the high value target to trial will assuredly save others
from punishment. Life is life.
14

If nothing else, give serious consideration to defending on grounds
of jurisdiction as well as constitutional venue. Argue to the jury that
the government is trying to manufacture a general police power, so as
to override the constitution.
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If you're in a jurisdiction running criminal trials at full capacity, you
should scour the docket for any case in which the effective trial penalty is
either non-existent, or less than the standard, presumptive trial penalty. Even
if the defendant isn't overly enthused about the rigors of a trial, you should
consider ways of getting the trial anyway. It may be impossible to
specifically identify the beneficiary, but someone will certainly benefit. Think
about how you can incentivize such defendants to try their cases. Of course
you should be careful not to expose yourself to punishment on the ground of
that standard-issue fraud known as “obstruction of justice.”
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Most federal prisoners are in prison, directly or indirectly, because they
trafficked in "controlled substances." Those in federal prison on "gun charges"
are mostly incarcerated because there is no recourse to the law, to deal with
disputes over controlled substances. You can't tell the police if someone robs
you of your marijuana or marijuana proceeds. Prosecutors will buy the thief's
testimony, give the thief a light sentence (if any) and send the "dealer" to
prison for a long time. "But for" controlled substance laws, federal prisons
wouldn't be half as full as they are.
The substances "controlled" have varied over time, but the principle has
not. One hundred years prior to this writing, in 1920, alcohol was prohibited
at the federal level. Prohibition was an utter disaster, but America didn't
learn its lesson. Prohibition brought organized crime, vice of every stripe, an
explosion in police power, an increase in mala in se (inherently evil) crimes
such as theft, robbery, and murder, etc.
Prohibition of alcohol was an abject failure, but America is trying the
same failed policies, with respect to other substances desired by human
beings. There is no victim, a fact admitted on most PSRs. Because there is no
victim, nobody has an incentive to complain to the authorities. The victims
of thieves want their property returned. The relatives of murder or kidnap
victims want innocent blood avenged. Society at large has incentive to find,
stop, and punish thieves and murderers - and you should too. The peace and
security of the community is dependent upon the swift and sure punishment
of crimes against the person or property of others.
Not so for that great filler of prisons, "controlled substances." For
controlled substances, both bribery and extortion are necessary to get
testimony. There is no natural reservoir of information, to expose and punish
evil deeds.
The laws of Yahweh our Elohim ("Mighty Ones," usually mistranslated
as the 500 year old Teutonic title "God") require at least 2 witnesses. One
witness isn’t enough, and the prosecution isn’t allowed to “run up the score.”
15
Put on your best witnesses, say your piece, and let the trier of fact decide.
Bribery of witnesses is technically forbidden by federal law. 18 USC
201(c)(2) & (3). It is also condemned by the laws of Elohim.16
An honest

15

“A single witness shall not suffice against a person for any crime or
for any wrong in connection with any offense that he has committed.
Only on the evidence of two witnesses or of three witnesses shall a
charge be established.” Deuteronomy 19:15, ESV
16

“You must not take a bribe, for a bribe blinds the clear-sighted and
corrupts the words of the righteous.” Exodus 23:8. “Do not deny
justice or show partiality to anyone. Do not accept a bribe, for it blinds
the eyes of the wise and twists the words of the righteous.”
Deuteronomy 16:19.
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panel of the 10th Circuit ruled that bribery of a witness is prohibited by the
aforementioned federal law, even for federal prosecutors. US v. Singleton, 144
F.3d 1343 (10th Cir. 1998) This honest decision was reversed on en banc (full
court) review, with 3 dissenters. 165 F. 3d 1297. The US Supreme Court
denied certiorari, which left the en banc decision standing.
In US v. Barnett, 197 F. 3d 138 (5th Cir. 1999) a defendant challenged the
payment of $7,500 to a government witness. The 5th Circuit held that a
payment of money is not illegal, in light of the right to vigorous cross
examination, the prohibition on perjury, the requirement of disclosure, and
the jury instruction to be wary of bought and paid for testimony. Of course,
none of these "protections" are sufficient to allow the defendant to do the
same thing. If a defendant bribes a witness, he will spend additional years
in prison, either by "obstruction of justice" points, or by new criminal charges.
Sauce for the goose is not sauce for the gander. It matters not at all that the
bribed testimony might be perfectly truthful.
Since that time, federal prosecutors have bought testimony with just
about every sort of consideration imaginable. Whores both expensive and
cheap, alcohol, tobacco, drugs, etc., are all fair game to use as bait, to tempt
a defendant to give testimony. Virtually every sort of abuse imaginable has
been used to help bribe and extort testimony, both true and false.
Federal prosecutors love to use the psychology of their prey against
them. Consider the following actual example of the extortion of testimony
and cooperation. DOJ personnel took a captured Mexican citizen from his
American jail cell into a conference room, and explained to him that a story
will appear in the Wall Street Journal, for the following day, reporting that he
was cooperating with the federal government. They further explained that
they would make sure that his compatriots got a copy of this particular
edition of the WSJ, and that his compatriots would kill his wife and children,
because they think he is cooperating.
The prosecutors told him that there was one and only one way to save
the lives of his wife and children. If he actually cooperated with the US
Department of Justice, they had a law enforcement team waiting to go pick
up his wife and children, and whisk them to safety. In other words, they
were shamelessly extorting his testimony, under threat that they would
murder his wife and children if he didn't cooperate.
This Mexican probably would have held out against anything less.
Every fiber of his being rebelled against the thought of helping his hated
enemies. This ruse worked only because he knew and believed that the lies
the government promised would be told, and that those lies would have the
effect they promised. If he held firm, his wife and children would be dead
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before he could get the truth to his compatriots. He couldn't bring his family
back to life by explaining the dirty deeds of the United States Department of
Injustice.
Some will complain that this is a false and malicious accusation that
American federal prosecutors are shameless murderers. The US DOJ
personnel involved in this incident had no intention to lay their hands on this
man's wife and children. True enough, they didn't intend to murder his
family with their own hands, but consider the story of David and Bathsheba.
David had no actual malice against Uriah the Hittite - indeed, as one of
David's top 30 mighty men he was a valuable asset.
David did not personally attack Uriah the Hittite. He simply ordered
that Uriah the Hittite be placed at the hottest part of the battle against Israel's
adversary, and that all the other warriors would be instructed to withdraw.
Uriah would be left alone, thus facing probable death at the hands of an
enemy warrior.
As far as Elohim was concerned, it was murder despite the fact that
David didn't do it personally. It cost David dearly. Some three thousand
years later, this episode and the lessons learned from it remain a fundamental
part of the common knowledge of educated and refined western society.
The DOJ routinely hurls shrill accusations of "obstruction of justice"
against defendants, for nothing or next to nothing. Yet they arrogate to
themselves the right to summarily murder the wives and children of persons
who exercise undeniable constitutional rights. So who, pray tell, are the true
obstructers of justice?
Federal prosecutors called the original Singleton decision the "death knell
of the criminal justice system as we know it." They were right as rain, and
they did federal criminal defendants a favor by so saying. The inability to
extort perjury, bribe witnesses, put innocent people in prison for life, murder
whole families, and commit other atrocities, would indeed be the death knell
of the corrupt federal criminal justice system "as we know it."
You should understand how the system works. A defendant for whom
the facts might reasonably support a 15 year sentence is threatened with a life
sentence, unless he testifies according to the wishes of the AUSA. He's told
that if he cooperates, he'll get 7 years. They've given plenty of people life
sentences, not for any crime, but for exercising their constitutional 5th
Amendment right to remain silent. Their offer is indeed hard to refuse.
Of course they claim that they only seek truthful testimony. Indeed, they
generally include in their "contracts" a representation by the hapless
defendant to the effect that the testimony they give will be true, with
draconian punishments if it should be shown that the testimony is false.
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Much of the time, the goal of this language is to get perjury, not to
prevent perjury. The victim is coached and told what to say. There is of
course no desire to get testimony that can be proven categorically and
irrefutably false by someone else. The goal is to get testimony that can't be
refuted without a change of heart by their own compromised witness.
Of course it is made clear to the witness that dire consequences will
occur, if his testimony is overthrown for any reason. Basically, it’s a "you or
him" proposition. Let your victim off the hook, and you go on the hook. Save
your victim 20 years of baseless incarceration, and we'll make sure you get 20
years - maybe more. Thus, no matter the pangs of guilt for lying against
another person, the cost of exposing the perjury is to take the punishment that
the government wanted to mete out to their original victim.
That's how the US Department of inJustice buys perjury and insulates
it from exposure and cleansing.
For the last 20 years, the federal government has had carte blanche to
present bribed and extorted testimony. Of course they reassure the snitches
with such platitudes as "We'll have a dozen witnesses - your target won't dare
to go to trial. You just have to be ready and willing. You aren't really a snitch
- you're just getting some time off. You're just helping yourself." :-):-):-):-)
You’re one of the good guys!!!
Defendants are hard pressed to beat the machine. However, there are
solutions. In order to better comprehend the usefulness of "solutions" it is
important to understand the nature of the problem.
Lets start with the concept of "critical mass" necessary to maintain a
chain reaction. In a nuclear power plant, neutrons fly into the insanely
small17 nucleus of another atom, and tear it apart, releasing more neutrons.
The probabilities are such that almost exactly one additional nucleus will be
hit by one of the neutrons so released, such as to tear apart the next nucleus.
That means that a controlled chain reaction takes place, so that the fissioning,
and release of heat, carry on at a generally fixed rate. The fissioning is
balanced on a "knife edge" so that it doesn't get bigger or smaller.
In a nuclear bomb, the same principle operates, except that in this case,
the device achieves "critical mass" and runs far past it. Thus a single fission
event triggers the fission not of one but rather of SEVERAL other nuclei.
Because released neutrons travel at near light speed, and have at most scant
centimeters to travel to find another nucleus, the entire chain reaction
produced by a nuclear bomb may only last 1/50th of a second. During this
17

“Small” in absolute terms, but more importantly relative to the size
of the whole atom.
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tiny bit of time, the energy equivalent of thousands of tons of TNT is released
into an exceedingly small amount of space.
The heat and pressure generated thereby cause the fissile (fissionable)
material to expand, which in turn drives the nucleus density down so low
that the probability that any one of the neutrons released by a given fission
event will trigger another fission event falls below one. When the probability
of a "cascading" reaction falls below one, the chain reaction slows down and
dies.
That doesn't mean that fission events have ceased to exist. Nor does it
mean that neutrons are no longer flying around. Indeed, the reason that
nuclear waste is dangerous is because nuclei continue to break apart, hurling
neutrons into the environment at a rate intolerable to most life forms.
This means that fission events no longer feed on themselves. Indeed, when
the implosion devices are triggered, in order to detonate a nuclear bomb,
there is no need for an independent source of neutrons coordinated with the
creation of a "critical mass" of fissile material. Atoms in fissile material break
down all the time, releasing neutrons, without triggering a chain reaction. If
the conditions necessary for a chain reaction come into existence, a random
neutron will start the chain reaction within a tiny fraction of a second.
It seems that stray neutrons should destroy the human body, but they
don't. To understand why, picture an atom as an electron shell the size of a
14 story building. On the 7th floor is a nucleus the size of a grain of sand, or
a few grains of sand. The rest of the atom is empty space. Of course this is
a drastic oversimplification, but it is sufficient for this discussion.
Most loose neutrons will fly through the relatively massive atom
harmlessly, without hitting any of the relatively tiny nuclei at the center of the
atoms within the cells of the body. Also, the body is capable of detecting and
replacing defective cells, as long as the body's cellular machinery is not
overwhelmed by too many defective cells. Thus living things can tolerate
radiation as long as it is not excessive.
The point of this apparently random discussion is as follows. The
government is working for "critical mass." Their goal is to apply whatever
amount of "carrot and stick" to ensure that there is a never-ending supply of
snitches. They're happy when each snitch gives them the capability to recruit
2 or 3 more snitches downstream, out of the pool of victims of the snitch. So
long as this is the case, the flow will never cease. Snitches will act in their
own personal interests, and against the interests of everyone else.
The ultimate currency that buys testimony is liberty. The government
places the defendant in the position of exposure to, shall we say, 20 years in
prison. The recruited cooperator is "worked" to put 100 years of incarceration
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on other people, in order to get 10 years of incarceration off of himself. Out
of the new defendants facing these 100 years, at least one can be persuaded
to sing. So long as this works, the government has a perpetual supply of
snitches.
The government needs each cooperator to produce, on average, at least
one more cooperator. They actually don't want a "knife edge" situation. They
want extra cooperators to be produced out of the cooperator's pool of victims,
so that they can pick the ones they want and ignore the rest. The government
is dependent on a system and a process that produces a chain reaction.
Cooperators must put other people in prison, for sure. But more importantly,
the average cooperator must produce another cooperator.
The snitch factory operates on lying and deceit. Government agents
commonly lie to everyone in a case, telling them all that the others are
snitching on them. Sometimes they recruit everyone to be a snitch on the
basis of lies to the effect that the others already are snitches. Much like the
DOJ plot to murder a whole family of innocent Mexican children, the
attraction of such devious schemes is the tendency toward the creation of a
"self fulfilling prophecy."
The government's primary reward tools are the Rule 35(b)18 motion and
the 5K1.1.19 A Rule 35 motion has to be filed within one year of the
defendant's sentencing. A 5K1.1 is not so limited.
Big billy clubs wielded by the DOJ include mandatory minimum
sentences and "851"20 enhancements. A defendant facing a mandatory
minimum can more easily be tempted to snitch. Snitching can get the
sentence below the mandatory minimum. A defendant threatened with an
"851 enhancement" is facing a drastically higher sentence simply because the
government files an allegation of one or more prior qualifying convictions.
You might think that these enhancements are in the US criminal code,
Title 18 - but you would be so wrong. They are in Title 21, “Food and
Drugs.” If you get one of these “enhancements” it is based on your alleged
“interstate commerce” that Congress regulates pursuant to Article 1, Section
8 of the Constitution.21
18

Rule 35 of the Federal Rules of Criminal Procedure.

19

Found in the Federal Sentencing Guidelines Manual.

20

21 U.S.C. § 851

21

Article 1, Section 8, in pertinent part provides that “The Congress
shall have power to...[R]egulate commerce with foreign nations, and
among the several states, and with the Indian tribes...”
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Think for a moment about the interests of the government, as opposed
to the interests of potential defendants. The government is trying to create a
set of incentives and disincentives sufficient to maintain critical mass, so that
the snitch factory is self-sustaining. This program isn't necessarily abhorrent
to the local defense bar, because it produces a lot of fat geese for them to
pluck. One cannot count on the defense bar to defuse the situation.
In fact, if you try to look up these terms on Google, you’ll see lots and
lots of law firms, with very sophisticated pitches, trying to get your attention and your money - to help you snitch on someone. Yes indeed, you will see
many pitches for snitches.
Defendants have the opposite interest. The fewer snitches, the better off
they are. If they can stop the chain reaction, the government won't have to
worry about not having enough courtrooms and judges. They'll have plenty
of courtrooms and judges to support their greatly reduced stream of
corruptly procured cases.
Snitching is individually productive, but overall it is absurdly contrary
to the interests of defendants as a class. Snitches overall have to be expected to
produce "years in prison" drastically larger than the years shaved off their
own sentences. They have to buy years of their own liberty at the expense of
some multiple of that time in years of the liberty of other persons. Otherwise it
would be impossible for the government to maintain the chain reaction.
Sometimes it helps to aggregate all or virtually all the possibilities,
categorize the possibilities, consider their potential usefulness, eliminate bad
choices, etc. This being said, consider the categories of ways that one might
use to limit the threat of the snitching upon which the DOJ relies:
1)
2)
3)

4)
5)

6)

Increasing the "penalty" for snitching;
Reducing the benefit of snitching to federal authorities;
Reducing the probability that vulnerable individuals (those who
might become active snitches) fall into the prosecutorial meat
grinder;
Increasing the benefits of silence;
Decreasing personal exposure (whether direct or indirect) to
individuals who are "compromised" or otherwise likely to be able
to give useful information to the government; and,
Exposing persons who as a practical matter amount to "secret
police" to the light of day, thus making it impractical for them to
engineer additional federal "crimes" for the DOJ to prosecute.

Snitches are already "persona non grata" at a lot of federal prisons. In
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most USPs (penitentiaries, the highest common security level) and Medium
security federal prisons, it simply isn't possible for a snitch to "walk the yard."
Snitches either go straight to SHU (Special Housing Unit, or jail for the
prison) or they get beaten (or worse) and then go to SHU.
During the drafting of this book, the DOJ-FBOP has proposed a rule that
would make the requesting of any court papers of another inmate an offense
punishable as a "200 series" offense, known as a "High Severity" offense. I
commented against this proposed rule. The rule as enacted provides:
HIGH SEVERITY LEVEL PROHIBITED ACTS
231 Requesting, demanding, pressuring, or otherwise intentionally
creating a situation, which causes an inmate to produce or display
his/her own court documents for any unauthorized purpose to another
inmate.
The rule as initially proposed did not include the word “unauthorized.”
First Amendment protected peaceful petition can indeed influence
governmental decision making.
The rule as initially proposed was grotesquely over-broad. The
DOJ-FBOP is essentially trying to use the threat of violence (much of which
is of their own creation) against snitches to criminalize peaceful petition as
guaranteed by the 1st Amendment to the US Constitution.
If the DOJ-FBOP was honestly trying to protect snitches, it would be a
silly rule. It doesn't protect snitches at all. Anyone with a modicum of
intelligence can get access to public records that actually show whether the
defendant is a definite or probable snitch. Unless the DOJ-FBOP is willing to
record, transcribe, and police every single conversation in every visiting room
in the country, a determined inmate can with good reliability divine the
identity of every cooperator placed into their midst. That doesn't even take
into consideration the fact that a single clandestine cell phone places that
information at the inmates' fingertips.
As explained in the comment, the DOJ-FBOP uses the hostility against
snitches to punish snitches who quit, or aren't sufficiently compliant, or prove
too honest for the work, etc. In other words, the DOJ uses the DOJ-FBOP to
turn the psychology of their victims against other DOJ victims.
The DOJ-FBOP has "cheese factories" to which it sends the rats that it
likes. The DOJ-FBOP turns the general inmate hostility against "snitches"
against snitches that it doesn't like. Mostly that's for being too honest and
scrupulous, or stopping work before the DOJ is finished with its "asset."
That's just one more reason you should be ill inclined to physically hurt a
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claimed snitch - you might be an unwitting servant of the DOJ, in so doing.
If retaliation could stop the snitch machine, the snitch machine would
have been destroyed long ago. Retaliation against snitches is a lot like
beating the horse after it gets out of the barn. Beating the horse for leaving the
barn is not an adequate substitute for keeping the barn door closed in the first
place. Beating the horse harder basically does nothing but damage horseflesh.
Sometimes, as explained earlier, knowledge of violent propensities can be
used to pry open otherwise tightly sealed lips. In other words, violence
against "snitches" can have the opposite of the intended effect.
Furthermore, violence against snitches is a public relations nightmare.
The DOJ wishes to paint its victims as violent and dangerous. Committing
violent acts against snitches simply reinforces the government's narrative.
The specter of violence can be used to get even more draconian laws and
rules.
The second possibility isn't much better. It is the government that passes
out rewards for snitching. How do you change their calculus? The DOJ
passes out rewards as it pleases the power brokers of the DOJ. They use the
reward structure for their own benefit. It is for all practical purposes
impossible to change that calculus. Scratch number 2 off the list of practical
possibilities.
Possibility #3 has great promise. Think about it. If the people who
could credibly testify against you never fall afoul of the law, how will the
government get their testimony? Reducing the probability that members of
your circle of friends falls into the prosecutorial meat grinder reduces the
probability that you will fall into that same meat grinder. Hold that thought,
we'll get back to it later.
Likewise for possibility #4. Increasing the benefit of silence is distinctly
possible. Much of the time it involves constitutionally protected activity.
Furthermore, most of this can be done without ever leaving your fingerprints
on it. The best benefits are the logical and rationally expected benefits, likely
to come from family and friends.
Keep this in mind. Nearly all snitches start out with massive
psychological resistance to snitching. They don't become active snitches until
their natural abhorrence for the activity is overcome. It doesn't necessarily
take a lot of help to prevent the government from overwhelming a natural
inclination.
Possibility #5 is Self-Preservation 101. Suppose you know an individual
faces an absolutely draconian sentence for even a relatively small amount of
drugs. Do you want them to know your business? Do you want them to
have the practical capability to sell you down the river? Dealing with such
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individuals in essence increases the leverage available to the government.
Possibility # 6 is great damage control. During the cold war and even
before, the Soviets were severely criticized for maintenance of a "secret
police" force. Now the federal government shamelessly engages in the same
conduct it once criticized.
There are two great categories of information about which a snitch can
testify. One is historical information. In that sense, the snitch is not a "secret
policeman." The snitch is a government witness.
The other is new information. When the DOJ compromises an
individual, and sends that individual back into society to entrap others, he is
a de facto secret policeman. He lies and deceives to get people to do things
contrary to the claimed wishes of the federal bureaucracy. Then he tells his
handlers about the "crimes" he engineered, and with whom. He has Teflon
- he can do anything, however illegal, as long as he does it with the approval
of his handlers. The government isn't really looking for crimes. Its looking for
testimony of crimes, whether real or imaginary.
In summary, the logical approach is a balanced blend of paragraphs 3
through 6 inclusive. Nothing provides complete insulation. Even the
complete cessation of dealing in controlled substances leaves the individual
facing draconian punishment for the period of the statute of limitations generally 5 years. Furthermore, in the age of the systematic subornation of
perjury, what stops the government from claiming that you continued to deal
in controlled substances long after you actually stopped? What stops an
enemy from telling lies about you, to prosecutors who love lies? And what
does a snitch find less abhorrent - putting an accomplice in prison, or putting
an enemy in prison?
Certain activities have a high probability of getting individuals in a legal
jam. Consider the following list:
1)
2)
3)
4)
5)

Talking to the police, whether state or federal, at all;
Creating a legal basis for a search of a car or a home;
Creating a legal basis to stop a car in the first place;
Failing to provide information and time for defensive measures;
Failing to detect the signs of a snitch following the direction of
government agents.

Nobody is smart enough to effectively talk to the police. That's a basic
no-no. You should indeed be ready, at all times, to quickly and effectively
provide a valid driver's license, registration, and insurance. If you get pulled
over, you'll be asked for that information, on a regular basis. Furthermore,
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before you even get pulled over, the cops will "run the license." The cop will
often sit in the car for a substantial period of time after he's pulled you over.
He's getting information. When the cop comes to the driver's side of your car,
he already knows a lot about you.
If any law enforcement officer has questions for you, its time for an
attorney. Cops are trained in sneaky and devious interrogation, in police
academy. They know the tricks.
The main trick you need to know is that you have a right to a lawyer.
You have a 5th Amendment right to remain silent. You have right to be
informed of your right of silence if you come to be "in custody." You really
don't want to be "in custody." You should know that you can invoke your
right to an attorney, and to the right to remain silent, at any time.
Ideally, you should video record any interaction with the police. You
need your own evidence of the encounter. Your fervent hope is that it will not
be necessary, but it should become necessary, you can't go buy the equipment
and set it up then. You have to be ready to record the encounter when it
happens.
At all times be polite and friendly, the best you can. Cops are trained to
turn your natural friendliness against you. A common opening line is "do you
know why I pulled you over?" Your response should be to the effect, "I’m so
sorry, my attorney won't let me speculate on the subjective motivations of
others. Would you be so kind as to tell me why you pulled me over?"
It doesn't matter why you got pulled over. You want to know what the
cop says about his reasons for pulling you over, and you want it clearly
recorded, so you can prove it later. If he says you were speeding, or that you
broke some other traffic law, you have his word about his reasons for pulling
you over.
He isn't likely to say he suspects you have a load of dope. If he does,
your next question is "what do you have to support that idea?" You want to
make him talk as much as possible, while you talk as little as possible.
If he suggests a traffic ticket for which a plausible basis exists, he's set the
parameters. For example, if it’s a speeding violation, the next question is
"how fast." After that you might inquire if there's any possibility that he'd let
you go with a warning. Whether or not you have anything in the car that
would interest him, you should avoid any indicia that your main interest is
in something other than a potential ticket. If you try and fail, pleasantly
accept the failure.
Here's what you need to think about. How does your encounter with
the police diverge from the standard encounter? If you were a cop, would
your behavior give rise to suspicion - even if that suspicion might not really
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be articulable?
Never bet against yourself. Never assume that the blue lights are the
end of your world. It might really be nothing more than a routine traffic stop.
You should never give the cop a practical or legal reason to want to
arrest you, or search your car. Your car should be a practical car that does not
stand out on the road. It should be neat and clean, not too new and not too
old, and perfect mechanically. You should also be well dressed, neat and
clean, calm but alert, and not under the influence of anything. Under no
circumstances should you EVER carry any "goods of interest" in a car that
smells of a controlled substance for another reason, or smells of alcohol. If a
well trained drug sniffing dog would "hit" on your car for pre-existing odors,
you could be in trouble for reasons altogether unrelated to what they might
find. The dog does not testify, in the customary sense, or search the car. He
just provides a basis for a search. Ideally, you would want to know, in
advance, if a "drug dog" would show interest in your car.
Good used cars aren't expensive. It simply isn't smart to take a chance
on the basis of the failure to think about what you're driving and the reason
you're driving.
Don't do dumb stuff. Plenty of good people go to prison more for doing
dumb stuff, than for any particular violation of a federal law.
Cars are one of the biggest reasons for chance encounters with police.
You should do everything in your power to avoid giving the police any
reason whatsoever, to pull you over. To the extent that you do get pulled
over, you need to have a plan in mind, to conclude the police encounter
without ruffled feathers, and without any escalation into a search or worse.
If searching or interrogation becomes part of the discussion, you need
to involve your attorney. You should have a good state lawyer on a string,
known willing and able to handle these situations. If things go south, tell the
cop to call your attorney. Don't agree to a search, whether or not the car has
anything in it. If the car has nothing in it, you should practice politely and
respectfully standing on your rights. If it does have something in it, you want
to give your attorney the best possible fact set, in case a search produces
contraband or evidence of contraband. Try to give your attorney the best
possible chance to suppress the fruits of the search.
You shouldn't answer any questions, no matter how much they goad
you. You can see on TV the tricks that cops use to goad, shame, or bully
people into talking. Don't fall for it. You have an attorney to do the talking.
Let the attorney do his job, even when you are confident that "you can handle
it." Sometimes that confidence simply means you'll royally screw things up,
whereupon the lawyer will get the mess to sort out. Let the lawyer take it on
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the front end. Don't ask him to pull your chestnuts out of the fire after they're
half burned. Give him a fair chance to do good work. Its well worth the
money.
Your home is your castle. The technology has matured to the point that
you can maintain surveillance of your surroundings. If strange things are
happening outside your house, you need to know, sooner rather than later.
Furthermore, you need to be able to give yourself some time. The game
of football is all about a quarterback being defended by a group of very large,
very strong men, and under attack by the other team's biggest, strongest,
most determined men. The quarterback best able to discern the time
available to him, and use it most effectively, will probably go home with the
win. Everyone gets some time. Some get more time than others, and some
use what time they get better than others.
Lots of people get caught flat footed. The cops can "stage up" outside the
house at 4:00 AM, without the occupants getting any notice or warning.
That's mistake #1.
The cops can smash the door down, or smash through a window, and
run straight into the house, with very little difficulty, and essentially nothing
to slow them down. That's mistake #2.
In a world loaded with science and technology and options galore, lots
of people have little or no effective means to "disappear" disastrous liabilities.
That's mistake #3.
Think about what a cop would see if he broke down your door and ran
into the house. Time and again, people leave evidence that really shouldn't
be left. Think about what's left lying around in your house, and what you
would do if you had 15 seconds to get ready for a very unpleasant visit from
people who consider you a public menace.
Worse yet, they carry it out to the street in a garbage bag. If the cops get
interested in you, they're interested in your garbage. It's not terribly hard to
get around that. Shred and cross shred papers - that just makes sense. Look
at your own garbage. Does it contain anything that tells a story about you,
that shouldn't be told? Is that evidence on a volatile material, such that it can
be gasified and cleanly burned for heat?
Is it a metal? Some people save aluminum and melt it down into ingots.
Aluminum has a low melting temperature, and is routinely recycled. Metals
with a higher temperature can be melted with thermite. It is hard to start a
fire with thermite, but it burns exceedingly hot, sufficient to melt any metal
into liquid, which then can be turned into a little ingot. Of course, if you have
any thermite, the government might be interested in that, and might want to
know why you had it. Answering questions ain't your job, but you should
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think long and hard about how to make the job of answering questions easier
for the guy who has that job. Don't do dumb stuff.
Acts can be communicative. For example, the cops come with a warrant,
get into the house, and search. They see a safe, which has your wife's gun,
some money, jewelry, etc. The cops opine that it would be a terrible shame
for them to destroy this beautiful safe just to see what's inside. They assure
you that they can crack any safe, no problem. They just don't want to damage
your property. Thinking about the value of a $2,000 safe, you open the door.
You just testified that you had access to the safe. The cop will get on the
witness stand and testify about what you did - and all 12 jurors will believe
him. How are you going to say (by and through counsel, of course) that you
didn't have access to that gun? If you've been convicted of a felony, they're
going to say you were a felon in possession of a gun, because you had access
to it. If they find (or claim to find) dope in the house, they're going to say that
you had the gun, to protect the dope. That's going to be a very expensive safe,
all because you didn't shut up and let the lawyer do the talking.
Think about the "value" of controlled substances. Lets say you have in
your possession a kilo of powder cocaine that can be sold, without any
change in form or quantity, for $25,000. That's its "value" as goods.
As soon as the cops kick in your door, that substance takes on a very
different value. The Base Offense Level for possessing 1 kilo of powder
cocaine is 24. Using the chart, we can see that this kilo now has a negative
value of 51-63 months of your life. That's just a starting point - it might be a
lot worse. If you make $50,000 per year, that's perhaps $200,000 in lost wages
alone, for the base offense. Most experts put the total damage of
incarceration at about 3 times the wage losses. That's about $600,000 in loss
and damage, not to mention the suffering and anguish and other general
intangibles. Now who's worried about 25,000 Federal Reserve Promises to
Pay Nothing? We live in a carbon based world. All or nearly all the
prohibited substances will gasify and burn cleanly and completely, at some
temperature. Yet most individuals have no plan to convert what you can
plainly see is a massive economic liability into heat, carbon dioxide, and
water. Some people will flush things down the toilet, a generally ad hoc plan
with advantages as well as (sometimes disastrous) limitations. But most
people simply don't have a realistic contingent plan, in case worst comes to
worst. Panic hits, but they can't do anything but watch the disaster unfold,
in slow but inexorable, horrifying motion.
After you're well prepared and defended, you need to think about the
people who logically and rationally could testify about you. Those are the
people that the government would most like to convert into assets, with
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which to "take you out."
The first thing you need to do is to make sure they understand the
material in this book. Yes, that does indeed sound like shameless
self-promotion. Decide for yourself whether its justified.
Lots of people are just too reckless for their own good. If you deal with
them, their recklessness shows up on your balance sheet as an increased
probability that someone will snitch on you. You always think they wouldn't,
or you would avoid them like the plague. The problem is that it is impossible
to predict with certainty, in advance, who will and who won't snitch. Nearly
always the snitch himself is utterly convinced that he would never snitch,
until he finds himself in the maw of the federal prosecutorial meat grinder.
Next on the list is the possibility of increasing the benefits of silence.
Those issues are interwoven into this book. Improvement of jail and prison
conditions is absolutely critical to reducing the incidence of snitching. The
DOJ holds enormous amounts of control over the design, construction,
maintenance, and operations of detention facilities. They use that power to
attempt (often successfully) to extort testimony from incarcerated persons.
Fundamentally, this power derives from the fact that almost no inmates know
their rights, inmates are very ill equipped to resist abuses without help from
the outside, and federal prosecutors can change conditions of confinement
basically on a whim. If they want it they get it - after all, they pay the bills.
Probably the #1 thing that anyone can do to increase the benefits of
silence is to provide an attorney. Of course a lot of people will protest that
lawyers are much too expensive. To this I pose the question. Which is worse,
a few hours of a lawyer's time at $200 per hour, or 20 years in federal prison?
A stitch in time saves nine. Plus, providing an attorney isn't necessarily
synonymous with paying for legal counsel.
Essentially, the smart move is to ensure that the lawyer shows up, does
effective work, and reliably gets paid. If the detainee either can't or won't
pay, those most likely to get steamrolled by cooperation pick up the tab.
That's not carte blanche for a fortune to spend on defense, which isn't very
effective anyway, as a general rule. That's for a lawyer to take the spin off the
ball, ensure the detainee doesn't get abused for non-cooperation, and ensure
that lines of communication remain open.
Nearly all of the "street price" of drugs is what an economist would call
a "risk premium." The good can be produced cheaply, but every stage of
production and distribution adds its own "risk premium." Dealers in goods
of that kind are, for all practical purposes, risk managers.
Unfortunately for them, they often behave as if the risk premium is
nothing but an exorbitant mark-up. Whoo-ee, joy for me!! Lots of easy

157

CHAPTER 9

BEATING THE SNITCH FACTORY

money!!!
They forget the fact persons in risk management who
misunderstand, mis-price, or mismanage risk often pay dearly for their
misconceptions. They pay in years of their lives.
That's why a prior relationship with good attorneys is so important. If
the lawyer has money in the IOLTA account, with instructions to work, he
knows he's going to get paid. That should be job one - pay the lawyer, back
up the lawyer, don't compromise the lawyer or his law license, don't ask your
lawyer to commit a violation of ethics, don't make yourself a headache for the
lawyer. Listen carefully to your lawyer. If you use up the retainer, you send
more money - pronto. Don't let the retainer get low. The lawyer shouldn't be
nervous about getting his full fee.
The lawyer's job is fairly simple. "Billy Joe just got picked up, he's down
at the jail and they want to talk to him, can you go talk to the cops?" The
lawyer's job is to calm and reassure the client, let them know that nobody talks
to him without the lawyer's permission, and ask what the government wants
to know. He needs to pick their brains, not the other way around.
The lawyer should be primed to tell the government, politely but firmly,
that under no circumstances will any snitch be placed in the cell, or for that
matter, in the pod with the arrestee. If they want information, talk to the
lawyer. No tricks and no work-arounds to interrogate the suspect! And by
the way, the lawyer gets the population reports, and also gets the bed
assignments, so he knows who is in jail, and where. The population report,
at least, is public record.
The government needs to know that the lawyer has both eyes open,
looking for them trying to use a "work-around" to interrogate a suspect.
There will be hell to pay if they do it. Most government lawyers will get the
drift.
Call me crazy, but it's not a good idea to try to use the attorney to cut off
the potential for cooperation with the government. One must be very careful
not to place an attorney in an ethically untenable circumstance.
It makes much more sense to have a contract with a "state attorney" who
in fact practices in state court but not federal court. That contract should
provide that the attorney will assist the client in dealing with any authorities
who seek information. The defined scope of representation should expressly
exclude cooperation with the authorities, but it should provide that the
attorney may help the client seek qualified and experienced counsel to assist
with cooperation with authorities, whether state, federal, or both.
It also makes sense to keep an attorney on retainer, who is skilled and
experienced in assisting persons in cooperating with the government. Don't
try to completely prevent defendants from cooperating - that carries too much
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risk and isn't reliably effective. It is much better to offer assistance that
includes a mechanism to allow others to know that cooperation is at
minimum contemplated. Make it clear up front that if the services of such
attorney is retained, it will be presumed that cooperation is at least
contemplated.
Make it clear up front that if cooperation is to be pursued, the fact that
this is telegraphed to other individuals will be taken as a favor. There will be
no violence and no threat of violence, to the defendant or family members.
There is enormous, innate resistance to snitching. The promise of legal
assistance in case of contact with the authorities (whether or not arrest is
made) is a thing of value. When someone gets a thing of value from a friend,
the resistance to snitching only increases. When the only prior agreement is
that the individual will telegraph his capitulation to the demands of the
authorities by the retention of an attorney skilled and experienced in
cooperation, who remains loyal to his client and bound by attorney-client
confidentiality, it's going to be really hard for the individual to pull a sneak
move, and surreptitiously go to another attorney, thus becoming "silent but
deadly."
If a potential co-operator gets locked up, he should immediately get
commissary money, as well as any and all books, publications, or other
reading material that he wants. He should get a full copy of the jail's rules,
regulations, and procedures. He should immediately have access to every
publicly accessible rule that will govern the conditions of his confinement.
Most states have freedom of information acts (sunshine laws) that
require public records to be turned over promptly upon request by a private
citizen. Get all this information, but only through a "sqeaky clean" individual.
Get it double Ibico bound, with combs 30-40% full, with clear and cardstock
covers, tabbed, with a good table of contents. The inmate should be able to
pull some of the Ibico combs and covers off, and use them for his own
purposes, or give them to other inmates.
If these supplies are readily available in the prison, you need to know
that fact. Don't try to fix what's not broken. It is vastly cheaper to send in
printed material together with office supplies, and let the inmate put
everything together.
Think about the psychology of the guy who is locked up. To help you
understand psychology, let me tell you the story of Amador Mena-Trellez.22
22

The author had his Trulincs “timed out” repeatedly, and
furthermore lost hard copy paperwork periodically. The palest ink
beats the sharpest mind, but sometimes one has to do the best he can
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He had the best Bellaizac-Hurtado claim I've ever seen. He was arrested in the
territorial waters of another sovereign, Panama if memory serves. Pursuant
to US v. Bellaizac-Hurtado, 700 F. 3d 1245 (11th Cir. 2012), the US government
doesn't have jurisdiction in such places.
I did a petition under 28 USC 2255 for him. I still remember going to
breakfast the day I was going to print off the 2255. In the chow hall I saw a
fat slob named Charles Witcher, recently back on his cushy DOJ-FBOP
“correctional officer” job after a “time-out” for preying sexually on a teenage
girl in a nearby schoolyard.
I don’t recall any trouble with Witcher before his legal trouble. After his
“time-out,” Mr. Witcher hated me, for reasons not entirely clear to me. I
knew that and wouldn't carry food in front of him. He walked into the back
of the chow hall, making me think the coast was clear. I loaded up 5 pints of
milk and 3 apples, all off the tables, and walked out.
The guard at the door pulled me over. He wouldn't let me throw the
stuff in the garbage, which is the custom. He told me to stand by the garbage
can.
When Mr. Witcher came out, he asked no questions and needed no
explanation. He just said "come with me" and led me to the Lieutenant's
office, to sit on the “Lieutenant’s bench.” About 10 inmates were sent to “the
bench” that morning. Everyone but Oscar Stilley was sent away with no
punishment beyond the inconvenience of going to "the bench." Oscar Stilley
was sent to SHU for "stealing." Oscar Stilley spent about a month in SHU on
hunger strike, lost 27 days Good Conduct Time (GCT), and lost privileges.
Was this deliberate targeting of the "learned fellow inmate" providing
assistance to an inmate with a meritorious legal claim? You decide. Did
Charles Witcher become more valuable to the DOJ-FBOP because he became
compromised with embarrassing charges? Draw your own conclusions.
After I got out of SHU I discovered that Mena-Trellez had been sent back
to the jail through which he came into the country, in south Florida.
Mena-Trellez didn't speak English. A mutual friend inmate translated for us.
This inmate friend had a female friend on the street who maintained Trulincs
contact. She took the 2255 by Trulincs, and sent it to Mena-Trellez in hard
copy. She further helped by telling Mena-Trellez that his 1 year statute of
limitations was soon up, and he needed to file immediately.
He didn't timely file the 2255. Why not? The government put their
chosen co-operator into a cell with Mena-Trellez. The co-operator told
Mena-Trellez about all the wonderful things the government would do for
with what’s available.
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him if he would just wait. My understanding is that the co-operator provided
about $100 per month of commissary to Mena-Trellez. Its hard to go against
someone who is giving you "free stuff."
Of course, the co-operator wasn't nearly so concerned about his "friend"
when the statute of limitations expired. The co-operator got "paid" for
persuading Mena-Trellez to give up a perfectly valid, complete defense to his
judgment and conviction. The "free food" was well worth it for the
co-operator. Who knows, the government may have re-imbursed him. For
all we know, the government paid him thousands of dollars for "substantial
assistance" in exceeding its lawful jurisdiction, without consequence.
You need to understand psychology, and you need to use it to your own
advantage. Insurance companies keep "reserves." They understand that
they're in the business of risk management. They know they can't just go on
a spending spree with the insurance premiums. Government regulators
wouldn't allow that, but sensible insurance executives would keep reserves
with or without government regulations. Insurance companies pay claims.
The government persuaded Mena-Trellez to act contrary to his own legal
interests by "buttering him up" with free stuff that amounted to a mere
pittance, compared to his liberty. What then do you think that a defendant
in jail will do if you immediately put money on the books, and keep it there?
What if you will stop at nothing to ensure that he gets every book, paper, and
magazine that he'll read, or trade for advantage? What if he knows of a
certainty that you'll watch his back, watch for dirty tricks from the
prosecutors, etc? What if he gets good access to copies of all the "practice
books" customarily used by the local bar, for state prosecutions, as well as the
"practice books" customarily used by the local bar for federal prosecutions?
Have you ever seen the "visiting" rooms at jails, where you can't talk
directly to the visitor? You look through a glass, and talk through a
"telephone." Why? The feds want to cut off all communication with the
outside world, except communication that they can surreptitiously record
and use later, for their own nefarious purposes. They want to know all the
inmate's contacts. They want to know where he gets money, and how, and
how to intimidate to sender or cut off the money. They want to know how
to utterly crush the defendant.
Aha! But you have the right to private conversations with counsel!
Don't you???
Theoretically, yes. In reality, not so much. The feds are a crime family,
determined to impose a police state, in order to maintain control no matter
how destructive their policies are proven to be. Remember Edgar Steele? He
wrote some of the finest political prose ever to flow from the human mind.
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He maintained a blog called "Nickel Rant." He was very good at what he did.
The government wanted Edgar Steele silenced. They engaged the
services of an individual close to Steele. Their snitch stole silver from Steele.
Stealing from an enemy of the state?? No problem! You're good, we'll pay
for your testimony!!!
It became known that the government had listened in on his
attorney-client conferences. So he went free, right? That violates the 6th
Amendment right to counsel, doesn't it? At least that’s what the case law
says.
Edgar Steele did not go free. Pretty soon he was a dead guy. He died
in prison. His wife became a widow.
Your state lawyer should be highly suspicious. He should regularly ask
the jailors if there are any eavesdropping devices in or around any room that
he uses for attorney client conferences. He should ask if they give any
information to state or federal prosecutors. All the attorneys that regularly
visit clients in the jail should "put in work" to make sure that the jail
authorities know that they are expected to provide clean, comfortable, well
appointed rooms with no surveillance capabilities in or around it.
The National Security Administration (NSA) has for a long time sought
to make a "data dump" of every communication in the country. It is not
about terrorism - except their own terrorism. It is about creating a society in
which the government has total control and total knowledge. Don't believe
their lies about not using this information for criminal cases. They might not
use it all the time, but that's beside the point. They amass the information,
and they'll use it when they think the value outweighs the risks.
Your lawyer is probably the best way, nevertheless. If you think they're
listening, your lawyer can have the inmate write down what he wants and
needs. Both you and your lawyer need to know what the inmate needs or
wants. You need to be able to get those things to the inmate without
telegraphing to the government the fact that you have an interest in this
particular inmate's well being.
The spooks in charge of getting "total information" for the police state
sometimes insist that they're not recording the calls, they just record who is
making and receiving the call. That sounds comforting, until you know that
the government just wants to know every contact who means anything to
you. Then, if they want to destroy you, they just go down the list. They
intimidate and "cut off" as many friends as possible. Of course, they're
always interested in finding someone who will testify, whether negligently
or intentionally, about the things that you do.
You can file a motion to prohibit the government from putting you in
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physical proximity with a snitch, except when you're with your lawyer. A
sample is included in the appendices for your review.
Even if you don't get a favorable ruling on the merits, that will tend to
put a damper on the government's interest in tainted evidence. They know
that if they trot out the testimony, you're going to remind the court that they
in essence interrogated you without the presence of your attorney. They
denied your 6th Amendment right to counsel.
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With only about 1 in 33 federal defendants claiming their right to trial,
trial activity is pretty thin. That means its hard to find good cases in which
jury instructions are actually filed, argued, and given to the jury. Its hard to
find jury verdict forms. Part of the problem is that its exceedingly hard to
find these things on a given US Attorney or AUSA, simply because it is so
rare that they have to do them.
First understand jury selection. It is not so much selection as de-selection.
Most of the time it will go something like this. A lot of jurors will show up
and sit in the gallery. The judge will call out the names of 30 jurors. You'll
have a jury of 12, unless you agree to a smaller jury - which is rarely in your
best interests, since a "hung jury" is better than a conviction. The math is
based on the fact that Federal Rule of Criminal Procedure (FRCrP) 25
provides that in non-capital felony cases, the defendant will get 10
peremptory strikes, and the government will get 6. There will be 2 alternates,
which means you need to have 30 acceptable jurors when you start.
The judge will tell the litigants and the potential jurors that they should
all listen, because there will be an initial selection, and then additional
potential jurors may be asked for their responses to the prior questions. The
30 potential jurors will take an oath, and then be questioned to determine if
they should be dismissed "for cause." For example, if a juror is closely related
to a party or attorney for a party, that juror will be dismissed for cause. There
are other reasons to dismiss a juror for cause. Sometimes it has to do with
their own schedule, sometimes with their partiality or appearance of
partiality.
Just a word about the oath and about something called "jury
nullification." No juror is duty bound to convict anyone of any crime, no
matter what the oath may say. In fact, the oath is worded to make the jurors
think they have to convict if they find certain facts - but that's not actually
what it says.
"Jury nullification" is what happens when the jurors acquit in the teeth
of the law as well as the facts. Originally, jury nullification was an accepted
right of all jurors. Indeed, the jurors were often told of that right, in the
formal jury instructions. Therefore, if you think drug laws are stupid and
counterproductive, you just get yourself on the jury, and then vote to acquit,
regardless of the facts “proven.”
As recently as about a century ago, citizens would routinely thumb their
noses at laws of which they didn't approve. Everybody knew it was their
right - the right of jury nullification was supported by the reported cases.
State liquor prohibition laws passed in the run-up to national Prohibition
were often so universally scorned that it was nearly impossible to get a jury
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to convict a defendant of making and selling liquor.
In Sparf v. United States 156 US 51 (1895) the US Supreme Court in a 5-4
decision ruled that judges had no obligation to inform jurors of their right to
nullify bad laws. Following is a summary of important cases on this subject
over the past 50 years, from Wikipedia.
In recent rulings, the courts have continued to prohibit informing juries
about jury nullification. In a 1969, Fourth Circuit decision, U.S. v.
Moylan, 417 F.2d 1002 (4th Cir.1969), the Court affirmed the concept of
jury nullification, but upheld the power of a court to refuse to permit an
instruction to the jury to this effect.[48] In 1972, in United States v.
Dougherty, 473 F.2d 1113, the United States Court of Appeals for the
District of Columbia Circuit issued a ruling similar to Moylan that
affirmed the de facto power of a jury to nullify the law but upheld the
denial of the defense's chance to instruct the jury about the power to
nullify.[49]
In 1988, the Sixth Circuit upheld a jury instruction: "There is no such
thing as valid jury nullification." In United States v. Thomas (1997), the
Second Circuit ruled that jurors can be removed if there is evidence that
they intend to nullify the law. The Supreme Court has not recently
confronted the issue of jury nullification.
In 2017, the Ninth Circuit upheld the first three sentences of the jury's
instruction and overruled the second half. The jury instructions were
"You cannot substitute your sense of justice, whatever that means, for
your duty to follow the law, whether you agree with it or not. It is not
for you to determine whether the law is just or whether the law is unjust.
That cannot be your task. There is no such thing as valid jury
nullification. You would violate your oath and the law if you willfully
brought a verdict contrary to the law given to you in this case."
However, the Ninth Circuit deemed this instruction a harmless error
and affirmed the conviction.[50]
State laws [needs expansion]
In 2002, South Dakota voters rejected by a 78% margin a state
constitutional amendment to permit criminal defendants to argue for
jury nullification.[51]
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On June 18, 2012, New Hampshire passed a law explicitly allowing
defense attorneys to inform juries about jury nullification.[52] On
October 24, 2014, the New Hampshire Supreme Court effectively
nullified the law, holding that the wording of the statute does not allow
defense attorneys to tell juries they can "nullify" a law.[53]
The Indiana Constitution allows nullification, but does not require
informing the jury of this right: "In all criminal cases whatever, the jury
shall have the right to determine the law and the facts".[54]
A juror who lies about an objective fact is courting serious trouble. In
other words, if you deny that you know the cousin you visited last week, you
have a problem. Anything you say that can't reasonably be chalked up to
faulty memory, misunderstanding of the question, precision of the question,
etc., can get the juror into serious trouble. Reciting the standard oath about
following the judge's instructions won't, even if the juror acquits in the teeth
of the law and the facts.
Of course, if the juror brags about disregarding the judge's instructions,
that's altogether different. The juror could get in trouble for what he said
afterward, as opposed to his verdict.
As long as the juror says something to the effect "I just didn't think the
government proved their case beyond reasonable doubt" he's fine. He can
cast all the aspersions he wants on the government's witnesses, if he has the
slightest basis for it. He can say that he could tell by the expression on their
faces that the government's witnesses were unmitigated liars. He's almost
certain not to get selected for jury duty again. You can be sure that the
government keeps its own lists of naughty and nice jurors.
This fact has its uses.
Most federal judges will do all the questioning themselves. The lawyers
for each side will propose questions. If the question is approved, it will be
part of the interrogation of the venire, or panel of jurors. If some of the jurors
are dismissed for cause, the judge will call up enough jurors to replace those
dismissed for cause. Those replacement jurors are asked the same questions
the initial batch was asked.
When the questioning is complete, there are 30 jurors in the box. By "in
the box" I mean in the jury box plus lined up on the front benches, as
qualified jurors. Each juror has a number. The lawyers will get the
numbered list, from which to make their strikes. Generally speaking, the
defense has to divide up their strikes, no matter how many defendants are
going to trial. Assume that's the case, unless the judge rules otherwise.
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Lawyers from both sides will then prepare a list of "strikes." The
defendant(s) will strike 10, and the government will strike 6. That will leave
14, which is 12 regular jurors and 2 alternates. If jurors become unavailable
during trial, due to illness, emergency, etc., alternates will be placed into the
jury. That's why the alternates have to show up for all proceedings. They
have to be ready to take over at a moment's notice. The minimum number of
jurors for a legal verdict (without the defendant's consent) is 11. However,
for most trials there will be alternate jurors left, when the case goes to the
jury.
If you're going to trial, and you can afford it, you should consider a jury
consultant. Furthermore, it makes sense to use the same jury consultant in
trial after trial, within a given judicial district. The jury consultant will get
jury lists. Experience tends to provide a sense of the community. Experience
teaches who makes a good juror for the defense, and who doesn't. This is
fairly expensive. You should make inquiries and get bids early. You should
know the reasonable "deadline" for reserving the services of a jury
consultant, and paying their customary fees.
Don't feel sorry for the government, getting only 6 strikes in a
non-capital case. They have an enormous amount of information, and vast
resources. Their goal is to get rid of anyone who might logically be a
"hold-out" juror. There aren't many such independent thinkers these days, for
reasons that will be discussed elsewhere.
The first federal case I ever tried was a trial for misdemeanor "wilful
failure to file tax returns." The judge had recently had another tax case, in
which the defendant was convicted. The judge, probably in cahoots with the
AUSA, pulled in several jurors from that case, in addition to the regular
venire.
I protested. The judge responded that he was bringing in extra jurors
just in case they were needed, in case there were a lot of strikes. If memory
serves, the judge had about 75 potential jurors in the venire. Very few were
stricken "for cause."
By my recollection three out of the first four jurors selected came from
the additional jurors brought in from the government's previous successful
prosecution. What's the chances that 3 out of the first 4 jurors brought in to
"salt the venire" will get picked to sit on the jury, by random selection
processes alone? Slim to none. Furthermore, if the point was actually to get
enough jurors, rather than to "stack the jury" why not leave these jurors until
last, so they're used only if the original jury pool isn't enough?
The jurors who convicted the government's enemy were "rewarded" by
getting pulled in and put on another jury panel. Doubtless some of the time
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the defendant won't figure out the trick played on him. In those cases, the
jurors will be effectively punished for helping the government. Of course, the
government and the courts will call it "civic duty." That's fair enough, if the
jury is a truly random selection of the community. But that's not what we're
talking about, in this case.
Any juror who doesn't want to have to sit on future criminal jury
proceedings should at first give all the best answers, and project the body
language to avoid de-selection. Then he should vote to acquit regardless. He
should do his best to sway his fellows, and get a "not guilty" verdict. Failing
that, he should offer to agree to a verdict limited as to counts and/or drug
quantity, other critical facts, or otherwise by limitation that is meaningfully
beneficial to the defendant. If that doesn't work, he should simply stick to his
guns until the district court declares a mistrial. He should be exceedingly
careful not to do anything to disqualify himself.
The juror should be very careful not to say anything that would give the
district court a fair basis for disqualifying the juror. If the judge can do that,
conformable to the law of the circuit, the government can still get its
conviction, with as few as 11 jurors. The juror should continually say that he
is carefully reviewing the evidence, and hasn't been able to come to the
conclusion that the government has proven all the elements of the crime,
beyond a reasonable doubt. The juror should decline to comment further, say
which element is thought deficient, etc.
After the trial, the jury will pick a foreman. The foreman will probably
be a somewhat strong-willed person. If you want to acquit, hang the jury, or
get out of any more criminal jury trials, that's the job for you. Try to get the
job. If you don't get the job of jury foreman, take lead in the discussions
anyway. Point out any flaws in the government's case. Use the defense
lawyer's arguments as your talking points.
A good lawyer, in his closing arguments, is trying to arm such a juror
with talking points. He knows he faces an uphill battle. He's trying load up
the most favorable jurors with ammunition that might persuade other jurors.
Listen carefully to what he has to say.
Most of the time, you'll get note pads. The judge will usually tell you to
leave your note pads in your chair. The judge of course says that no one will
look at the note pads or disturb them. Cynics will of course laugh
uproariously at that promise. Others will insist that the cynics are paranoid.
My suggestion is that you lay the note pad so it will be hard to put it
back exactly like you left it, and make mental notes of small details. When
you get back, see if anything looks different. If it does, don't blow a gasket.
Don't blow your cover. Make a mental note of that fact, but write it down
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elsewhere, with date, time and details, so the spooks can't know what you're
thinking. Do the same setup every day, watch for a pattern.
In the jury room, that's a powerful talking point. Nobody but the
government had access to the courtroom, and somebody was fiddling with
my notes during lunch hour, or overnight. That doesn't happen on honest
cases, where the government truly has evidence beyond reasonable doubt.
The government wouldn't take a chance on being discovered doing this, if
they really had a case beyond reasonable doubt.
Most jurors don't realize that the government can still punish for an
acquitted count of an indictment, absent limiting language in the jury verdict.
Most jurors also don't understand the consequences of a finding of a lesser
amount of drug. If the jurors are all exasperated over having to stay too long,
they may be willing to write in their own finding of an amount less than the
amount alleged in the indictment.
True knowledge of the law in the jurors in a drug case is exceedingly
rare. A "hold-out" juror who understands the consequences of simply writing
in a finding of less than 28 grams of cocaine, and specifically acquitting of
everything else, can do the defendant an enormous benefit. Ditto for an
express jury finding that the defendant was a minor participant, that he had
no supervisory role, etc. The government gets a conviction. The exasperated
jurors get to go home. The defendant gets a much reduced sentence.
You can be sure the government won't want those jurors again. You
probably need to play your cards fairly close to your vest, on that issue.
Don't say anything that might reasonably get you disqualified. Don't overtly
say anything that a listener could hold against you. Let them read between
the lines, if they so choose.
Jurors are best off to make findings that have some arguable support
from the record. In other words, if the case agent says he found 50 pounds
of weed in the back room, and a one ounce baggie of weed in the front room,
find a one ounce quantity. There is nothing to require a juror to believe all the
testimony, from any witness. If the Pope testifies to fact A, B, and C, the
jurors can accept his testimony as to B, and reject the remainder. That's the
power of being a juror.
Write in that the verdict of guilty is valid only to the extent that the court
doesn't punish for amounts beyond the one ounce, and only to the extent that
the court doesn't punish for acquitted counts. If the judge says you can't do
that and sends you back, lobby long and hard for a complete "not guilty."
The defendant is entitled to a "polling" of the jury. The judge can't take
a verdict that doesn't constitute the free and voluntary vote of guilty as to all
the jurors. There is considerable case law about what constitutes judicial
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coercion, which is beyond the scope of this book.
This is one of the reasons that a defense lawyer should almost always
raise and argue federal jurisdiction. He should also argue venue, if there is
the slightest basis for it, especially if it would allow the jury to "trim" the
count. Give the stubborn juror as much as possible upon which to "hang his
hat." Give the recalcitrant juror ways to vote not guilty, but also give the
recalcitrant juror plenty of good ammunition for mitigation of the damage.
If the lawyer doesn't give the good juror some "cover," he's probably not
going to get any help from the juror. The juror may think that its impossible,
or that he'll come out on the short end of the stick by trying to help. He may
think he could be embarrassed, or worse. Good lawyers do everything in
their power to encourage and empower the juror who might want to help,
either with an outright "not guilty" or with a verdict that limits the damage.
Federal judges regularly call the jurors to a back room. The stated
reason is to thank the jurors for their service, and ask them about the
experience. Jurors interested in the process should make mental notes during
this meeting, and then make contemporaneous notes afterward. Maybe this
is all totally innocent. If so, no damage will be done by making mental notes,
later to be reduced to writing.
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At the present time, federal court trials are vanishingly rare. It doesn't
have to be this way. If the government's case is thin, you should actually be
encouraged to force the government to prove its case at trial.
Don't get confused. Its not your job to condemn yourself. Facts are
important, but not necessarily controlling. If the government can't prove
every element of the case beyond reasonable doubt, to the satisfaction of a jury,
you should claim your prize. If they can't prove it, put the government to their
proof. A maxim of the common law is that "it is better for 19 guilty to go free,
than for 1 innocent person to be punished."
Trials should be engineered. Make a checklist of all the things you want.
Write down the deadlines (both hard and soft) and work to leave yourself
some time. For example, if you want a jury consultant, make timely inquiries
about cost and likely deadlines to reserve your spot. Leave yourself some
room. Don't wait until all other possibilities are foreclosed.
You should know what's coming at you, at all times. You should know
what's required and what's discretionary. You should have strategy planned
out for every major component of the trial.
You'll almost always need one good licensed attorney to put on a case.
However, that should always be within the realm of possibilities. You can
take a standby counsel, and then convert to full fledged representation of
counsel, at a later date. At that time the lawyer can formally "enter
appearance" on your behalf.
Be advised that AUSAs, and often the judges as well, get miffed if your
lawyer comes as a surprise. Most of the time, a lawyer is a "known quantity."
If the government knows early on who the defense lawyer will be, they have
a pretty good idea of what kind of defense to expect. They don't like to be hit
with a "dream team" at the last minute. They didn't prepare for that!
Just because they get miffed doesn't mean you shouldn't do it. However,
your lawyer will have his own opinion about these matters. Most of the time,
he will feel the need to maintain some rapport with the judges, as well as with
government counsel. In addition to following the official ethical rules for
lawyers, he's going to try to show some comity to opposing counsel and the
court. Don't hold that against him.
In a multi-defendant trial, you'll need to know the rules for opening
statements. Most probably each defendant will get at least some time to
make an opening statement. That doesn't mean they necessarily need to use
it. Sometimes, being quiet is the best strategy.
Its possible to defer defense opening statements for the defense case.
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Actually, nobody in the defense has to make an opening statement. That's the
defendant's prerogative, not his obligation.
Sometimes, a trial can be used to attack some aspect of the case but not
others. For example, a defendant can admit to the full amount of the drugs,
but challenge federal jurisdiction under the commerce clause, Article 1,
Section 8 of the constitution. The judge may rule that federal jurisdiction is
not challengeable, but that's not true. More importantly, so long as the
defendant does not plead guilty, the government has to try the case. The jury
is going to be puzzled about why the defendant doesn't challenge the basic
facts, but does challenge federal jurisdiction.
Most of the time the case agent did nothing to investigate jurisdiction.
He just assumes federal jurisdiction. In fact, jurisdiction, once challenged, has
to be proven. Jurisdiction can never be presumed - legally. In fact, jurisdiction
is presumed nearly all the time.
Suppose the case agent admits that he didn't investigate jurisdiction. He
pretty well has to admit that he presumed jurisdiction. Does he hope the court
directs a verdict on the federal jurisdictional element? How about venue? If
the government gets a directed verdict on jurisdiction and venue, why not
dispense with the jury altogether? Why not just direct a verdict of guilty?
What facts does he have? What facts would he suggest the jury rely
upon to make a finding of federal jurisdiction. When did he come up with
those facts. The fact that the case agent didn't investigate federal jurisdiction,
and/or venue, tells the jury a lot about his mindset.
You should print off a copy of every statute alleged in the indictment.
Highlight it appropriately for the allegations of your case. Ask the case agent
where in the statute he found an element of jurisdiction. He's probably going
to be flummoxed. He's probably not ready for that.
Ask him if he added in a jurisdictional element left out by Congress. If
he did so, ask him to tell the jury exactly what jurisdictional element he wrote
into that statute.
Ask him how many times he's testified about facts necessary to establish
federal jurisdiction. Ditto for facts about venue. Probe hard. Make him talk
to you about it. Make him admit he virtually never establishes facts
supporting jurisdiction.
Do your best to put a wedge between jurisdiction and venue. Make him
admit that he always looks for facts that establish venue. He almost certainly
does. That's actually a species of jurisdiction, and one of constitutional
dimension. Here’s the text of the 6th Amendment:
Amendment VI
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In all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartial jury of the state and district wherein the
crime shall have been committed, which district shall have been previously
ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor, and to have the
assistance of counsel for his defense.
(Emphasis added)
Make him admit that he knows about venue and where it's at in the
constitution. If he doesn't know, make him admit he doesn't know. Ask who
on the prosecution team has the responsibility for proof of facts establishing
jurisdiction and venue. Get every name and establish their roles.
Ask him who made the decision to prosecute in that venue, in other
words in that US federal court district. If he says it’s the US Attorney or one
of his AUSAs, ask him where they get the facts to make that determination.
Split it out, and look for ways to drive a wedge between venue, which is
generally respected, subject to a few dirty tricks, and jurisdiction, which has
mostly been swept under the rug.
Ask the case agent to conjure up a scenario in which he would admit
that the federal courts don't have jurisdiction. He'll probably struggle. He
can't come up with much, because the courts have basically usurped total
control over "controlled substances," along with various "sex offenses."
Then ask him to admit that he's claiming a general police power for the
federal government. Whipsaw him back by asking him to admit that the
constitution doesn't give a general police power.
On direct examination, leading the witness (asking a question which
suggests the answer) is forbidden. Your lawyer should enforce that
prohibition. On cross, leading the witness is expected. For the most part
your lawyer should testify for the witness and ask him to agree. Don’t give
the witness any more room to roam than you have to give him - unless you
are sure that you gain advantage by doing so.
A good lawyer won't let the government or the district court shut them
down until they've exhausted all the options. Never assume an objection
sustained by the district court means you can't inquire as to related subject.
For example, in tax cases, the defendant may be shut down from any
"questioning of the law." The district court intends to tell the jury a (generally
false) narrative about the state of the law, and won't let the defendant say
otherwise.
However, defense counsel can ask all the questions he wants about the
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subjective good faith of the defendant. The questions are nearly the same.
One set of questions will get shut down. The other is a well established
constitutional right. Done well, you'll get much of the benefit that would be
gained by direct questioning and direct answers on the subject.
If you can't ask specifically about a given fact or issue, you should
always look for related issues such as investigations into the issue, time spent
on investigations into the issue, prior education concerning that issue,
conversations with other government employees about the issue, discussions
with snitches about the issue, attempts to get snitches to lure targets into
engaging in "interstate commerce," differences between one statutory
framework and another, etc.
If the district court pounces down and absolutely declares that nothing
else related to an issue will be entertained, you've made your record. It will
be hard to argue on appeal that the lawyer simply wasn't diligent or
resourceful. Plus, the jury may see it, although these issues may be decided
in "bench conferences" for the specific purpose of keeping the information
away from the jury. The government can turn the jury against it by making
it appear that they have something to hide, with respect to an important
issue. Pushing until you get the "shutdown" is sometimes the best outcome
you can get.
"The bench" can refer to the judge himself, or to the podium/seating
arrangement/table from which he presides. In most trials you will have
several "bench conferences." The district court calls the attorneys and the
court reporter to the bench, and discusses matters, "on the record" but out of
the hearing of the jury.
Often a judge or a district has rules of decorum. For example, he may
say that you can't lean on the bench. Lawyers should always know and
adhere to these rules. Pro se litigants should study such rules sufficiently to
effectively comply. It's to your advantage to comport yourself in a courteous
and dignified manner.
Always count up your assets, and try to deploy them in a manner most
advantageous to the defendants. Honestly, most defendants won't be able to
put on much of a show, in representing themselves.
I've seen a few that I would have been very glad to have on the team.
They know how to ask a question. They present well. They learn the facts.
They know how to attack.
Once again, its hard to envision a scenario in which a lone defendant can
effectively represent himself. Nearly all the time, the talented defendant is
most valuable playing clean-up behind one or more experienced trial
attorneys. It’s a lot harder to screw things up that way. Any defense lawyer
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can object to anything, if he thinks the evidence or argument is objectionable.
Experienced defense lawyers can handle the technical matters that pro se
litigants will almost always screw up or overlook.
That leaves the smart pro se defendant free to take specific tasks, or to
pursue specific goals. Often, it will be his job to build anticipation toward
certain facts and evidence, with knowledge that he's likely to get shut down.
Sometimes the shutdown is the best lick you can hit for the defense team. Put
questions and doubt in the minds of the jurors.
Technology is crucial. The old salts back at the defense table need to be
able to transmit secure messages to the pro se defendant's tablet computer.
They need to be able to encourage the pro se litigant, and they need to be able
to tell him he's finished and needs to "pass the witness." They need to be able
to give him information helpful to opposing an objection.
Keep in mind the concept of "information overload." Everyone has their
limit. The man at the podium has to hear and register the government's
objections, hear and register whatever the court has to say, and also consider
and use any information passed to them from the defense table, all without
looking overwhelmed or clueless to the jury. That's a pretty tall order.
Consider the general outline of the trial. First the jury is selected and
sworn. At that time, "jeopardy" has attached, for purposes of double
jeopardy. The government goes first with opening arguments, the defense
second. Then the court will tell the government to "call your first witness."
The government will call its first witness, who will be sworn by the bailiff.
The witness will take the witness stand and answer the questions.
The government will then say "pass the witness." The district court will
inform the defendant of his right to cross examination. He might just say
something like "you may cross examine," or "cross examination?" Defense
lawyers all know its time for cross examination.
In cases with multiple defendants, defense counsel will serially do their
questioning. Usually, some defense counsel will simply say "no questions,
your Honor." The other lawyers have asked the pertinent questions, or it’s
a technical witness only, or for whatever reason the lawyer sees no need to
add to this witness' testimony. When that lawyer is done with the witness,
he'll say "pass the witness." It's time for the next defendant, unless that
defendant is the last defendant. In that case, the government can follow up
with "re-direct" examination of the witness.
When the parties are all finished with a witness, the government or the
court will generally ask if the witness can be excused. The government
subpoenaed or otherwise obtained the attendance of that witness. The
government and the court both want to end the compulsion of that witness'
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presence, as soon as is reasonably possible. Defendants and their lawyers
should contribute to that end, to the extent practicable.
At the end of the government's case in chief, the lead government lawyer
will say "the government rests." Sometimes the district court will ask the
defense if they have any witnesses. Better practice is for the district court is
to ask "any motions?" This is the time at which a defendant must make any
motions for judgment as a matter of law, as to one or more counts. Failure to
make any such motions will generally be construed as a waiver.
With rare exceptions, defense counsel should move for judgment as a
matter of law (JAML). Something has to be the weak link. Attack the weak
link(s). Attack the weakest element of the case, and any element for which
a JAML has any prospect of success. Later review of the trial transcripts
might disclose weaknesses you hadn't noticed at that time.
However, it is exceedingly important to remember the purpose of these
motions is to give the district judge a fair chance to fix problems. If your
JAML motion doesn’t do that, be prepared for adverse consequences. Think
about that when you’re engineering your JAML motion. You don’t have to
have the transcript committed to memory - but you certainly need to inform
the judge of the reasons he should grant your motion.
You should build the case around the jury instructions. Get the jury
instructions early, and try to figure out your best line of attack, and most
likely weakest elements or weakest propositions. Please note, however, the
jury instructions probably "gloss over" jurisdiction. They're almost certainly
designed to make you think that jurisdiction is automatic and presumed, and
nothing for the consideration of the jury. You certainly need to know the jury
instructions early, and build your case around them.
The rules of the road, for technology in the courtroom, need to be known
well in advance. It’s a nightmare to build a case assuming that certain
technological tools are available, and then discover that they aren't. Learn the
rules of the road early, and argue against any rules that will cramp your style.
Nearly all judges will allow a lawyer to confer with his client or
co-counsel, after cross-examining a witnesses. When I tried cases, I would
rarely pass the witness without first asking my client if he or she was
satisfied, or had other questions to ask. Most of the time, I'd go talk to the
client, get the proper assent, and then say "pass the witness" from that
position, speaking clearly into the microphone.
Treat the court reporter right. The court reporter wants you to speak
clearly, with sufficient volume, into the microphone system. Everything is
being recorded. The court reporter shouldn't be asked to put up with sloppy
microphone manners. Court reporters are VIPs.
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The defendant does not have to put on a defense case. There is no
penalty for not putting on a defense case, other than the fact that you have no
evidence in the record. The defendant has no burden of proof. The
government has the burden of proof. The defendant's logical goal is to defeat
the government's attempts to prove all elements of the case.
Think about the evidence that is favorable to you. If any of the
government's witnesses have that information, try to get it from them during
cross examination. The government may have a legally valid objection that
the questions are "beyond the scope of direct." However, most of the time
you can work things out so you can get the testimony, and release the
witness. No witness wants to wait around a day or two, or more, for the
defense to put on a case. The government and the court are generally
sensitive to these issues. If the government witness has the personal
knowledge, and you could get it in the defendant's case in chief, you'll
probably - but not certainly - be able to get it while cross examining that
witness.
The government is putting on DIRECT evidence, so it is prohibited from
"leading the witness." In other words, the question must not suggest the
answer. The witness is expected to testify about the answer from his own
personal knowledge, not by merely agreeing with the suggestions of fact
(however subtle or blatant) from the lawyer for the government.
You can object to leading the witness, and probably should. But you
should also make note of all the times the government led the witness. It may
make a favorable impression, to attack the government in closing argument for
effectively testifying on behalf of the witness. Only after the witness was told
the desired testimony was the testimony given.
Cross examination is mostly testifying, and making the witness agree.
Asking your adversary open ended questions is like "pushing on a string."
The witness will find a way to wiggle out. Worse yet, the government and/or
the witness may treat this as an "opened door" for testimony highly
prejudicial to the defense.
Lots of defense lawyers almost never do anything but lead the witness,
on cross. The lawyer states the fact and asks the witness to agree. Cross
examination is far and away the most likely means for a defendant to get his
desired information in the record and in the jurors' minds. Much of the time,
a defense case isn't worth the effort. You simply don't have any evidence that
you couldn't get on cross examination. So why take the risks associated with
putting on a defense case? Do your defense case during the government's
case in chief.
Mention was made previously, about the failures to return an indictment
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in open court, as required by FRCrP 6(f). Some US Attorneys violate that rule
routinely. They're going to give you a crack at them, on that issue, in all or
nearly all cases.
Give serious consideration to accusing them of filing a bigger or different
indictment than the grand jury actually approved, or phonying up the
indictment altogether. Challenge the case agents for their reasons for
violating the rules. Ask if the case agent routinely violates the rules. Ask
about his knowledge of the rules. Ask him which rules he follows and which
he flouts. This is a great chink in the armor of case agents and other
prosecuting authorities.
Before you put on a defense case, think carefully about what evidence you
wish to present to the jury. For example, think long and hard about whether
you want to put on evidence of the character of the defendant. In the current
police state/total information environment, you can be reasonably sure that
the government has "skeletons in the closet." Also, the skeleton may not be
real, but the government may muddy the waters with embarrassing matters
from the past.
Don't "open the door" for the government to put on proof against you,
without a thorough attorney/client discussion about what the government
might be able to present. This is one of those things that is very hard to
generalize. Every case has its issues, its subtleties and nuances. If you think
you might want to show the honor of a defendant, you need to think about
how the government might hurt the defendant, with the door just opened to
them.
The government is limited, under the rules, with respect to trashing the
defendant for prior bad acts. Governments have worked hard to erode the
rules, so don't assume what's acceptable and what isn't. Especially for
charges of a sexual nature, there is increasing willingness to bend the rules,
or break the rules, or just set aside the rules and pretend they don't exist, so
as to blaspheme the defendant's name before and during the presentation of
evidence about the charged crimes.
This is one of those issues for which you need a good attorney who
knows the rules and knows how to engineer the case. This is one of those
issues that needs to be contemplated and discussed before and during the
trial, over a period of time. When the time comes, you need to be ready to
make the final decisions about a defense case, if any, and execute upon those
decisions.
Think about which of the co-defendants in your case can testify in a
manner that appears to be highly contrary to his own interests. This is an
important issue, which will be addressed more completely a few paragraphs
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later.
If you put on a defense case, you should renew your motions for JAML
after the completion of the defendants case in chief, including cross
examination. You (your defense team, really) should know what your circuit
requires, in order to preserve all issues for appeal. You probably won't have
to renew your motions JAML if you rest without putting on a case, but don't
leave that to chance. If there is the slightest doubt, ask the district court, on
the record, if you need to renew your motions, or restate them, in order to
preserve them for appeal. He'll probably say that you don't, or that he's
treating them as being re-stated verbatim, or words to that effect. He doesn't
want to waste your time or his.
Closing argument is a fine art. The government is trying to convince the
jury that the evidence of guilt is overwhelming. The government wants the
jury to think that it has no choice, under its oath, to say anything but "guilty"
with respect to all counts of the indictment.
Defense counsel needs to arm his allies with the information to make a
good argument, and stick with it to the end. Most of the time, someone on
the jury wants to help out the defendant, at least on some level. Favorable
jurors need to be armed with facts and arguments to change the minds of the
other jurors. That's the only way to get a "not guilty" verdict. If favorable
jurors can't get all 12 to vote "not guilty" its not a defense verdict.
Certainly, a hung jury is better than a conviction. That doesn't always
mean the government is going to retry the case. The government might
decide to re-try, but then again it might decide that it has more important
cases that are also pressing. This is where the vigor of the defendants in a
jurisdiction, in forcing trials, starts to make a real difference. If a hung jury
has the de facto impact of letting some defendant go free, hung juries start to be
nearly as valuable, to the group, as a not guilty verdict. Certainly, if the
government thinks another hung jury is a reasonable prospect, they'll be less
eager to try the case.
If the government gets a guilty verdict, that can be a signal for a
defendant on bond to be sent to jail. That's one of the reasons you need to
have your offer of donation filed and soaking. If you've made an issue of the
lack of legal and educational resources early in the proceedings, you should be
careful to argue that the government is trying to cut you off from your choice
of options. It absolutely is not enough to have an attorney do an appeal for
you. You should make sure you can argue that you've given the government
plenty of options. If they thought you were a danger or a flight risk, they
should have armed you with the wherewithal to effectively draft a brief from
jail.
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Many, perhaps most readers will think the idea of a computer with the
full panoply of writing resources, for incarcerated persons, is a pipe dream
to end all pipe dreams. OK, that’s understandable, but read this paragraph
copied from Wikipedia:
Eric Robert Rudolph (born September 19, 1966), also known as the
Olympic Park Bomber, is an American terrorist convicted for a series of
bombings across the southern United States between 1996 and 1998,
which killed two people and injured over 100 others,[1][2] including the
Centennial Olympic Park bombing at the 1996 Summer Olympics in
Atlanta. For five years, Rudolph was listed as one of the FBI Ten Most
Wanted Fugitives until he was caught in 2003.
Rudolph got a computer in his cell, so he could collaborate with his
attorneys. How do I know? I read the book during my own time in prison.
Which raises questions, some of which I now pose to you.
If Rudolph gets a computer in his prison cell, with which to vindicate his
right to due process, why don’t you and I??? Are you a worse criminal than
Rudolph? Or have you just failed to work together with others similarly
situated, to help get the 5th and 6th Amendments off life support?
Are you going to sit there and blubber about your misfortune, waiting
for someone else to “do something?” Or will you stand on your hind legs
and take action? Are you willing to use the resources at your disposal to
defend the Constitution against its enemies both foreign and (mainly)
domestic?
Enough already with my soapbox. Back to the storyline.
If you get a guilty verdict, and you don't have the money for the
transcript, make an oral motion for a transcript at public expense, followed
up with a written motion if necessary. If you stay out pending sentencing
(often the last stop before jail) you need to get the transcript asap, so you can
work on your own brief, help your lawyer, or otherwise use the transcript to
your own advantage.
After a guilty verdict, you have the right to file a written motion for
JAML, or for a new trial, within 2 weeks of the verdict. Don't take my word
on the time, read the federal rules and read the local rules. Make sure you get
that right. Take this time to think about it and do a good job with these
motions. You want to be able to show that you gave the district court a
chance to correct errors in the proceedings.
If you did your job, the PSR (at least most of it) was completed long ago.
Think about whether there is a need to update it. Most of the time, you're
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probably better off leaving the PSR as is. If the government wants to try to
change the PSR based on facts at trial, be ready to resist that effort. You are
entitled to firm and fixed charges - that's one of the key reasons for
indictments. You entered a plea based on the PSR. Diminution is fine - a
verdict of "not guilty" is the ultimate diminution of the charges. The
government must not be allowed to expand the scope of the charges on the
basis of the trial.
The issue of analyzing the relative cost of testimony was mentioned
earlier. The time for actually making the decision is when the defendants
have to elect whether or not to put on a defense case. However, this decision
should be in the "formulating" stage as soon as you know who is on the
indictment. Develop your theories, but keep your cards close to your vest.
Jurors will often think that a defendant who confesses to crimes is just
spilling his guts. However, there are some really good reasons to "spill your
guts" some of the time. You can't know which times are which without putting
the facts on paper, making tables and charts and other aids to decision
making, and determining the true opportunity cost of testimony, from
various parties.
"Opportunity cost" means that which you give up in opportunities, to
avail yourself of some other opportunity. If the government has totally tagged
you for possession of a specifically identified package of drugs, what do you
give up by testifying on the stand that you in fact possessed that specific
package of drugs? Most of the time, the answer to that question is "nothing."
Ask your lawyer if he knows any legal reason it will hurt you.
Admittedly, the very fact that you take the stand means you're opening
yourself up to cross examination, within the scope of direct. Any time a
defendant contemplates taking the witness stand, he should take quality time
with his attorney, to understand what specifically will be presented to the
jury, and what the government might reasonably elicit in cross examination.
The lawyer should be well prepared to prevent any cross examination
beyond the scope of direct, or outside the four corners of the indictment.
That's one of the reasons defendants should know exactly what drugs are
attributed to them, the witnesses, and the factual basis for criminal liability.
That's one of the reasons for precisely nailing down the scope of the
indictment. Defense counsel should be sharply honed and ready to object to
any questions about potential unlawful activity beyond the scope of the
indictment. A trial should not be an excuse to interrogate a defendant about
every bad thing they've ever done in their life.
If you see this scenario coming down the pike, try to capitalize on it at
the time most favorable to the defense, and try to weave it into other

183

CHAPTER 11

ENGINEERING & PRODUCING A TRIAL

strategies. Consider the possibility of freely and fully saying it was yours and
yours alone, but you just want proof of interstate commerce. You'll save the
court and the jury the time of proving what you freely admit. While you're
fighting over interstate commerce, you're admitting that its yours and yours
alone.
The jury will probably be shocked at your admission. However, while
you're considering your options, don't forget about what might come up and
whack you in state court. At the same time, if the state court prosecutor
would have a "lead pipe cinch" on you anyway, think about what if anything
you give up by a confession, and compare that with what you hope to gain.
You should ask your attorney, as early in the proceedings as practicable,
about a motion in limine. You might ask for an order prohibiting the
government from asking open ended questions about any other drug dealing
or drug use, by the defendant in times past. In other words, try to get a
ruling that testimony denying or admitting the drug dealing alleged in the
indictment does not "open the door" to cross examination about any other
drug use, possession, or transactions. Of course, if you claim you had a kilo
of cocaine for personal use, that pretty well opens the door to asking how
much you use, how long you've had the habit, etc.
Consider now the example of a defendant with a prior drug conviction.
A single prior qualifying prior conviction under 21 USC 841(b)(1)(A)
previously carried a 20 year mandatory minimum, reduced to 15 years by the
First Step Act of 2018. Two qualifying priors (generally serious drug or
violent felony offenses) once carried a mandatory life sentence, and still
carries a mandatory minimum of 25 years.
As has already been shown, sentences for controlled substances are
generally driven by drug weight. Five kilos of cocaine (the threshold for 21
USC 841(b)(1)(A)) isn't that much weight, but its enough for a 25 year
mandatory minimum, for someone with two qualifying prior convictions. The
bare fact of trafficking 5 to 15 kilograms of powder cocaine puts the defendant
at Offense Level 30, which correlates to a Sentencing Range of 97-121
months, assuming no adjustments to the Base Offense Level.
The threat of a "lights out" sentence vastly in excess of that contemplated
by the Drug Quantity Table is one of the government's most useful tools, in
extorting testimony and confessions. If such an individual is on your case,
that's the pressure they're under. Of course the DOJ lobbied Congress for
these mandatory minimums, as "billy clubs" to recruit snitches.
Think about the implications. If a defendant is going to take a 15 year
mandatory minimum, but would otherwise get 97-121, what do they lose by
getting on the stand and admitting that they are the leader of the enterprise?
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What do they stand to lose by testifying that none of the others were in a
leadership role, because they did it all? What do they stand to lose by
running their own points up such that their Guideline sentence is nearly the
same as their mandatory minimum?
That doesn't mean that this is necessarily costless. The district court
might disbelieve the testimony, to the extent of calling it obstruction of justice.
Bald-faced, irrefutable lies could conceivably bring charges for perjury. A
good lawyer won't knowingly present perjured testimony anyway - that's a
violation of the ethical rules. Plus, testimony has to have at least facial
plausibility to be persuasive to a jury.
Sometimes there are later consequences. For example, the First Step Act
of 2018 excludes the leaders and organizers of certain drug crimes from
getting "time credits" good for time in lower custody, such as halfway house
or home confinement, for doing what mostly amounts to phony-baloney
pretenses of educational courses. However, they might not get the reduced
security time anyway. Once again, its impossible to predict the future and
say of a certainty that such a strategy won't have some costs, which might be
serious. Unknown potential costs have to be weighed against the real,
definite gains involved in deflecting blame to an individual who won't
actually get a longer sentence on account of it, and away from someone who
will suffer real, substantial, immediate damage from it.
All the defendants should be ready to factor in the possibilities. The
legal team needs to have some knowledge of the judge. The defense needs to
have some understanding of social attitudes in the community, and hence in
the jury.
The real motives probably shouldn't be front and center. For example,
suppose you have five defendants, one of which has one qualifying prior
conviction, and thus will get a 15 year mandatory minimum out of a
conviction. He's in Criminal History Category II, and doesn't have any other
"add-on" points laid at his feet. If he admits to the leadership role, and gets
4 more points for the leadership role enhancement, he's at 168-210 months.
If history suggests the judge won't hit him with anything worse than the
bottom of the range, he doesn't have much to lose by taking that load off
another defendant.
If (heaven forbid) he has 2 qualifying prior convictions, that takes him
to a 300 month mandatory minimum. Getting taken to the top of the Guideline
Range sentence is beside the point. He wishes he could get down to 210
months, from the 300 month mandatory minimum.
Suppose now that the evidence against another defendant for a full five
kilos of cocaine is thin. Suppose the guy with the mandatory minimum
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testifies that certain specific packages of cocaine were his own, and that
another defendant had nothing to do with it. The other defendant gets his
cocaine quantity below a statutory or Guideline threshold as a result.
This brings up the question of "lesser included" jury instructions. For
example, 21 USC 841(a) says "it shall be unlawful for any person knowingly
or intentionally--(1) to manufacture, distribute, or dispense, or possess with
intent to manufacture, distribute, or dispense, a controlled substance..."
Subsection (b) is the penalty section. Subsection b(1)(A) sets "cut-offs" for
drug amounts. For example, the government must prove at least a kilogram
of "a mixture or substance containing a detectable amount of heroin." The
basic statutory sentencing range for a (b)(1)(A) offense is 10 years to life.
The same statute, subsection (b)(1)(B), has a minimum of 100 grams of
heroin. The penalty range is 5 to 40 years. Thus getting the proof down
below the one kilogram cut-off means the defendant is not guilty of violating
21 USC (b)(1)(A). However, unless the proof also falls below 100 grams of
heroin, the evidence will support a verdict of guilty as to 21 USC (b)(1)(B).
A "lesser included offense" is one that has some but not all of the elements
of the greater offense. If each offense has an element that the other does not, it's
not a "lesser included" situation. A lesser included offense is one having as
elements a subset of the elements of the greater offense. There is a
considerable body of law on this question - study it if you have might
logically have the right to a lesser included offense instruction.
Therefore, it is a really big deal to get below the charged threshold. If the
government doesn't prove every element of the charged offense, sufficient to
support a jury finding of guilty, the defendant is entitled to a directed verdict
of "not guilty." The judge in that case will simply tell the jury that it has
discharged the defendant, and enter a formal judgment of "not guilty."
The government doesn't have to agree to a "lesser included offense" jury
instruction. For example, suppose that in a multi-defendant drug case, the
government successfully resists a lesser included offense jury instruction for
a specific defendant, or for all of them. Therefore, the jury instructions
require proof of not less than a kilogram of heroin. The minimum drug
amounts for other substances are listed in the statute.
Suppose now that another defendant claims responsibility for enough
of the relevant drug to push some other defendant below the (b)(1)(B)
threshold. Defendant moves for directed verdict on the ground that a
rational jury couldn't find the defendant guilty of the statutory offense of the
indictment.
The government might then, on the basis of hindsight, argue for a lesser
included offense instruction. Presumably the defendant will argue that this
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theory was taken off the table with the government's successful opposition to
a lesser included instruction. If the district court agrees, the defendant is
entitled to a directed verdict. Case over, the government loses.
The government might argue that there is sufficient evidence in the
record to allow a rational jury to disregard the testimony of the defendant
taking responsibility, while exculpating a co-defendant. At this point in time
the discussion starts to look a lot like discussing a hypothetical chess game.
A lot of things can happen. Choices have to be made, prosecution and
defense strategies have to be executed.
District judges are notoriously resistant to granting motions for
judgment of acquittal (judgment as a matter of law, JAML). The defense team
always has to be ready to present the argument to the jury. Give the jury a
basis for a finding of "not guilty." If a lesser included jury instruction has
been approved, try to give the jury a basis for refusing to convict on the
greater offense, while at the same time trying to keep the door open for a
complete acquittal.
Always keep in mind the preservation of issues for appeal. Litigants
and attorneys should always keep in mind which issues are most promising
for appeal. Nobody really wants an appeal. You want to win. But if you get
convicted, you certainly want to have good issues for appeal.
Consider also the issue of the top of the Drug Quantity Table. For
example, cocaine used to top the chart at 150 kilograms, corresponding to a
Base Offense Level (BOL) of 38. Now, meeting or exceeding 150 kilos of
cocaine triggers a BOL of 36. 450 kilos triggers a BOL of 38.
Before the "all drugs minus two" changes to the Sentencing Guidelines,
it would seem that there is no cost for taking 150 kilos or more of cocaine.
Today, that would be true up to 449 kilograms. It wouldn't make a difference
and the defendant would get the benefit of the new Drug Quantity Table.
From 450 kilos of cocaine and upward, the 2 point reduction under "all drugs
minus 2" doesn't matter. The sentence remains the same, because the Drug
Quantity Chart still reflects the same BOL.
Such possibilities have to be taken into account. Different people have
different levels of risk tolerance. Keep in mind that the "all drugs minus 2"
motions almost always resulted in a change of sentencing equal to that for
"acceptance of responsibility." Most of the time, intelligent decision making
with respect to allocation of responsibility will result in lower overall
sentences.
For a moment, let's do a bit of a graphic, concerning the requirements for
procuring a criminal conviction in federal court. The elements of the offense
are placed on the Y axis, the stages of proceedings are set forth on the X axis.
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Stages
666
Elements
99

Statute

Grand
Jury
evidence

Grand Jury
indictment

Trial
evidence

Trial jury
findings

1)

Act/
omission

______

______

_______

______

______

2)

Mental
state

______

______

_______

______

______

3)

Jurisdiction

_____

______

_______

______

______

4)

Venue

______

_______

______

______

You may ask why I bothered to include a table of elements with nothing
but blanks. Since you ask such a great question, I’ll tell you the answer. It is
your job to fill in every single blank in every box in this table, as soon as you
possibly can, with respect to every count of the indictment, as you progress
in your case. It is your job to get assurances from the government and the
court that you’re going to get all this information, as soon as possible and not
as late as possible. It is your job to know precisely which blanks the
government and court think you should permit them to leave blank.
You don’t have a prayer of getting all 19 blocks for every count of the
indictment without a fight. Don’t even worry about that. You need to know
where the fight’s at. With respect to that important endeavor, this humble
little table is going to put you way ahead of the game.
Venue has no blank under "statute" for a specific reason. The element
of venue is a matter of constitutional dimension. All trials of federal crimes
must be in the state and district where the crime was committed. The 6th
Amendment reads as follows:
Sixth Amendment
In all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartial jury of the State and district wherein the
crime shall have been committed, which district shall have been previously
ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor, and to have the
Assistance of Counsel for his defence.
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(Emphases added)
That doesn't have to be written into the statute because its written into the
constitution.
Jurisdiction is different. There are different constitutional provisions
authorizing criminal charges, for example counterfeiting coins or securities
of the United States, or treason.
However, virtually all federal criminal cases today are predicated not
upon any specific constitutional authorization to prosecute certain crimes or
classes of crimes. They are predicated on a provision that isn't overtly
criminal in nature. They are predicated upon the interstate commerce clause
of Article 1, Section 8 of the constitution, which provides:
Section 8: Powers of Congress
.....
To regulate Commerce with foreign Nations, and among the several
States, and with the Indian Tribes;
....
Without question, Congress can regulate commerce through civil
statutes, with civil remedies involving money damages, injunctions, etc.
There is no requirement that Congress or the federal courts presume any
criminal power flowing from the commerce clause. Therefore, Congress has
a duty to include, within the statute, specific language setting forth the
commerce clause jurisdictional element.
You need just a little background on the commerce clause. For the first
100 years of this country's history, federal regulation under the commerce
clause was generally limited to commerce. The concept of regulating that
which has “substantial effect” on interstate/international commerce, or an
“effect” on commerce, however slight, came much later.
Admittedly, the old cases include decisions concerning the extent of
activities considered "interstate commerce." For example, stealing from a
wrecked freighter carrying goods in interstate commerce was considered a
federal offense, despite the fact that the goods weren't technically "in transit"
at the time of their theft.
However, all the old cases held to the jurisdictional requirement of
actual interstate commerce. Furthermore, it was an element of the offense.
The judges didn't try to take that element from the jury. The defendant had
the right to argue the issue to the jury, and to get the findings of the jury.
For about the first century of the existence of the United States, there was
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no law against the possession and use of narcotics and other drugs.
Hucksters could and did sell "patent medicines" that included opiates, for
such ills as “cough.” Some didn't even identify the active ingredient.
Congress commenced substantial regulatory efforts in the 1880s, requiring
medicines trafficked in interstate commerce to include an accurate label,
identifying the ingredients. Most people could agree that honest labeling of
medication actually trafficked in interstate commerce is a reasonable
requirement.
The Great Depression was occasion for a massive increase in federal
power. Nearly all of the power grabs were predicated on the theory of
interstate commerce. Sometimes there was no actual interstate commerce.
The case of Wickard v. Filburn, 317 US 111 (1942) involved wheat grown by
a farmer for his own use. The Supreme Court upheld the regulation of this
agricultural activity, basically on the theory that by growing his own wheat,
the farmer thereby did not buy wheat to supply his needs. If enough people
did this, it would substantially affect interstate commerce.
This didn't immediately become common practice in federal criminal
prosecutions. Almost always, in the older criminal cases, there was an overt
requirement of proof of actual interstate commerce. That was the
jurisdictional nexus for the federal courts.
Even in recent cases, you will see efforts by federal criminal
investigators, to entrap targets into actually crossing state lines. Most federal
prosecutorial authorities are still quite aware, on some level, that they bring
their criminal cases on the authority of the commerce clause.
However, you will also quite routinely see attempts to "short-circuit" the
jurisdictional question entirely. If the defendant doesn't make an issue of it,
its quite possible that nothing will be said about it. The AUSA may ask a
question of one of their witnesses to the effect "and does this activity
substantially affect interstate commerce?
You absolutely should read Taylor v. US, 195 L. Ed. 2d 456 (2016),
CAREFULLY, and especially the dissent. Basically, this decision shot down
any requirement to prove any actual interstate commerce, or even a
substantial effect on it. This was a 7-1 decision, with Thomas dissenting.
Read the cited cases, especially Wickard v. Filburn and Gonzalez v. Raich.
Study Taylor and the cited decisions. Spend good time on them, learn the
historical background.
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Under the covenant made by Elohim23 at Sinai (Exodus 20-23) economic
offenses are generally remediated by economic penalties only. This is
consistent with the general principle of the English law, to the effect that
those wrongs for which there is an adequate remedy at law, allow only a
money judgment. Only if the remedy at law (money damages) is inadequate
is the litigant permitted to get specific performance or other equitable relief.
A thief who steals a cow or sheep must pay back double, unless he kills
or sells the cow or sheep, in which case he must pay back 4 sheep for a sheep,
or 5 cows for a cow. Exodus 22:1-4 Cows are somewhat less fungible
(interchangeable) than sheep - thus the difference in penalty when the
original cow is no longer available for return to the true owner.
If the thief can't pay, he must be sold for his theft. Id. Verse 3. However,
later within the Torah that his owner must not rule over him with rigor.
Leviticus 25:43, 46. A fellow Hebrew slave serves for 6 years and is released.
Exodus 21:2. The master is instructed to supply the fellow Hebrew slave
abundantly with those things necessary for him to transition back to freedom.
Deut. 15:12-18.
The US federal government has turned these principles on their head.
Justice Thomas ably set forth the enumerated crimes over which the federal
government was given jurisdiction. Only a tiny percentage of federal
prisoners have committed any of the enumerated crimes. Nearly all federal
prisoners have lost their liberty on the theory of "interstate commerce."
The obvious course is to read Taylor, conclude that 7 justices of the US
Supreme Court have handed every federal prosecutor in the land a directed
verdict on the element of jurisdiction, throw your hands in the air, and give up.
It’s a terrible, terrible, mistake if you do. The federal government, by bolting
and locking one door, has opened other doors to you. Its your job to attack
the weakest link in the government's chain, with which it hopes to reduce you
to bondage.
Now do you see why federal prosecutors want all their cases to be silly
putty in their hands? Now do you see why they want the same facts to
support 5 years or a life sentence? Now do you see why they want to use
harsh conditions of confinement to extort a guilty plea?
Now do you see how extremely valuable an early PSR, and early
statement of the alleged illegal acts, is to a federal defendant? The federal
government's strength is its own weakness, and mostly for all the same
23

Elohim, !B-J%E*., in the Hebrew, meaning “mighty ones.” This
Hebrew plural word is generally translated as the singular “God” in
English bibles.
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reasons. The federal government, from the AUSAs to the US Supreme Court
justices, have espoused an utterly lawless system of directed verdicts to get
around known weaknesses in their own criminal prosecutions. They won't say
it that way, because it would shock the jurors, and show them that federal
prosecutions have thrown the basic requirement of proof of every element
beyond reasonable doubt, out the window.
They won't admit that they get directed verdicts on criminal cases on a
daily basis, because any such admission is tantamount to an admission that
federal criminal trials are show trials, and jury verdicts are nearly all invalid
because there is no jury finding of an element of the criminal prosecution.
Look at the facts of Taylor. Taylor was a very bad person. He robbed
drug dealers - yet another reason you should possess and use the best home
security system you can reasonably afford - utterly without regard to whether
you are saint or sinner. Society absolutely must stop such behavior. He'll
either kill one of his robbery victims, or get killed himself.
Whether he's a bad person is not the issue. The reach of federal
prosecutorial power is the issue. Plainly, state courts could (and most
certainly should) reliably convict persons like Taylor, and send them to state
prison for punishment of their evil deeds.
Let me attempt to infuse your mind with some ideas for your defense.
They won't all work. Trials are unique. You need a lawyer with some
intestinal fortitude, intelligence and insight, and hopefully a smart
co-defendant running pro se to do clean-up work for you. Some of these
issues - for example attacks based on state charges dismissed in favor of a
federal prosecution - are not universally applicable. Use this to generate
ideas.
1)

2)
3)

Offer to concede every issue if the government will simply agree
to prove interstate commerce jurisdiction, to the satisfaction of the
jury, to be set forth on the verdict form. If you shine a spotlight on
the issue the government wants to sweep under the rug, you will
probably raise alarm bells in at least some of the minds of the
jurors. This is better when you have multiple defendants.
Attack all testimony as a "dog and pony show" to get around the
one element they can't prove.
Mock the government's "directed verdict" on the element they can't
prove. This can be especially effective in tandem with attacks on
other elements, using the theory that everything else the
government did was to escape the strictures of an honest state
court, with effective rules against fraudulent cases. Or, show that
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the government is getting a "directed verdict" on an issue they can't
prove, to get a much more severe sentence than state court would
impose.
4) Attack the government (especially the case agent) for tossing the
defendant in jail for a long time on state charges, then going federal.
Suggest that they knew their witnesses were unmitigated liars,
that's why they dropped the case in state court and got a federal
indictment.
5) Suggest the feds used state charges (or civil detention, as the case
may be) as a "mere ruse" to evade the federal Speedy Trial Act, so
as to extort a guilty plea by a long stay in a harsh jail. United States
v. Cepeda-Luna, 989 F.2d 353, 356 (9 Cir. 1993).
6) Suggest that the government came to federal court because it
bribed all its witnesses to commit perjury, and the state court
wouldn't allow a conviction on such fraudulent testimony.
7) Interrogate all the government's witnesses about their joint
state/federal activities, federal or joint funding, switch-ups on
prosecutions past and present, etc.
8) If your indictment wasn't returned in open court, pointedly suggest
that the prosecutor dodged the federal rules because he didn't have
a legitimate case either in state court or federal court.
9) Ask the case agent to admit that they're hiding the grand jury
transcripts. Of course he's going to say that's standard protocol,
but you can suggest that he won't turn them over because they
contain no evidence of the element of federal jurisdiction, thus
rendering the indictment defective. Before you do this, get the case
agent to admit that the statute, the grand jury indictment, trial
proof, and jury verdicts all have to include all elements. If he
disagrees make him say which ones are exempt, and why, and
when and where such a rule came into being.
10) Make nice to the case agent by offering them time to go back and
get an indictment that contains the element of federal jurisdiction.
Ask if he needs time to talk to the AUSA, to decide if they want to
obey the constitution, or not.
Of course, nearly all drug "offenders" are prosecuted primarily under
Title 21, Food and Drugs, NOT under Title 18, the Criminal Code. The
government prosecutes a massive number of individuals under 21 USC 841,
which doesn't even bother to include, within the statute, any pretense of an
interstate commerce jurisdictional requirement.
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Therefore, if the government tries to include a federal commerce
jurisdictional element, attack on grounds that the statute has no
such element, and they're trying to add an element to "save" a
plainly unconstitutional statute.
Ask the case agent about his training on interstate commerce
jurisdictional requirements. Inquire how many prosecutions he has
worked on, how may times he's helped prove interstate commerce
to a jury, approximately how many times he's been prepared to
prove interstate commerce jurisdiction to the jury, etc. He has no
"out" for this line of questioning. If he's never gotten those facts,
he's admitting a total lack of knowledge of an element of the case.
He's assuming a general police power in the federal government.
Look at each and every charge in the case. Get the statutory
language concerning interstate commerce for each one. Make the
agent admit that the interstate commerce is the federal
jurisdictional nexus - if he denies this, probably at least one juror
knows he’s lying or at least wrong. Push him on why that
language went into the statute. Do your best to make him lie.
Most of the time, that's all he's good for - lies.
Compare all the statutory jurisdictional bases. Make him say what
he knows about each one. Try to get him to admit that Congress
(in the statute), the grand jury, the trial proof, and the trial jurors
are all bound to find federal jurisdiction, in order to get a valid
verdict of guilty. Make him admit that he knows of no valid reason
to have a jurisdictional nexus in one but not another.
Make the case agent admit he's trying to take the defendant's liberty
over alleged interstate commerce.
This is a little more dicey. If you know about the religious
tendencies of a witness, especially the case agent, try to get them to
admit that bribing a witness is forbidden by Yahweh's covenant at
Mt. Sinai.24 Prove that the case agent is a religious hypocrite who
overrides the word of Elohim and his own conscience, for his job
and his paycheck.
Try to get the case agent to admit that he wouldn't want bribed
witnesses if he was in the dock. A denial proves he’s a liar; an
admission proves that he is doing unto others as he would not have
done to himself.

Exodus 23:8; see also Deut. 16:19.
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Let me give you an example of an actual case, that could and should
have been tried. Let's call him "Jake," because it wouldn't be right to use his
real name. Jake had a trucking company that hauled mostly totally legit
goods. He had a great reputation in his community. Personally, he was clean
as a pin - he didn't use drugs at all. He never mentioned drugs on any phone
call. Drugs were identified by perfectly innocent euphemisms, consisting
only of legitimate goods that he sometimes actually hauled. He only
understood the nature of the requests because of their context and the
innocent and logical adjectives used. He hauled drugs north and cash south.
He was ready to quit his dicey sideline business, but his contact pleaded
for "just one more haul." He picked up the load and headed north.
Unfortunately, he didn't know a drug checkpoint was in place until he pulled
over to get some fuel. That was his first mistake - he should not have
departed a main road if he couldn't see that the coast was clear, to get food
and fuel, and get straight back on the road.
The agents didn't at first find the contraband. On a second search they
found 149 kilos of cocaine. It was 149 because he and his contacts had the
good sense to stay under the 38 point Base Offense Level with any given load.
This was of course before the enactment of the "all drugs minus two" change
to the Drug Quantity Table.
He was put in a tiny cell and subjected to harsh conditions in the jail,
specifically to try to extort testimony. He never broke, he never snitched. He
was wealthy, and thus didn't need money. His wife could send him any
amount of money he needed.
The sheriff of his county offered to testify in his behalf, because he was
sure that it was a setup. Nobody in town believed that he was a criminal.
His reputation was first class.
All he had to do was to nail down the facts in the PSR, and then force the
government's hand. They didn't know where the drugs came from, and
couldn't extort testimony out of him to that effect. He had pulled straight into
a checkpoint, something he never would have done, if he was just slightly
more "on the ball."
However, that suggests he didn't know what was on his truck. Who
drives a load of cocaine straight into a drug checkpoint? That's insanity! The
fact that the agents needed to go over the truck twice to find the contraband
is further indicia that the driver might not know what was in the load that
someone else put on his truck. He hadn't done anything to provide evidence
of mens rea (a guilty mind).
He got 188 months. I never did any work, and never looked at his
papers, but its not hard to figure out what happened. Jake told me that he
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flatly told the sheriff (of his home county) that he was guilty - which shocked
the sheriff, he could hardly believe it. He pled guilty and got the 2 points for
acceptance of responsibility. The government tagged him for 2 points
somewhere else. That left him at 36 points, which was at the time the Base
Offense Level for that quantity. The judge sentenced him at the bottom of the
range, which is commonplace.
He had a good probability of winning, certainly enough to justify risking
the official "trial premium." The possibility also exists that he could have
beaten the other 2 points, (whatever they were) by undercutting support for
them at the trial.
How do you try that case? First, you play Speedy Trial to the hilt. If the
feds try their fraudulent game of holding him on "state charges" to evade
Speedy Trial limitations, make the case agent admit that the reason for that
hustle is because they had no evidence that this upstanding citizen had any
knowledge of 149 kilos of cocaine on a loaded truck capable of carrying
80,000 pounds gross weight.
Make the agent tell the jury all his efforts to get that evidence, from the
arrest to the trial. Make him admit that he has nothing more than he had at
the arrest to prove the required mental state. Make him admit all the bad
things they did to him in jail, trying to extort testimony. Make him admit to
as many violations of American Correctional Association (ACA) Expected
Practices, as possible. Hammer him hard til he’s worn out. Make him admit
that the defendant committed no act or omission that wasn't his constitutional
right.
Make him admit that pressure on the defendant produced nothing. Make
him admit the evidence at first was inadequate, and never improved, despite
shady tactics by the government.
The lawyer should do his absolute best to get a directed verdict. He'll
probably lose, but he should make the very best record he can, for appeal.
Absent judgment as a matter of law (JAML), put on the defense case.
Elicit no false testimony whatsoever. Let the sheriff testify about what a good
upstanding man he is, about all his good deeds, his excellent reputation in the
community. Let the sheriff testify that such a case would not ordinarily be
prosecuted in state court, because of lack of proof of mental state. Let the
sheriff testify that this is a highly unusual case, and such indicia of ignorance
of the contents of the truck is exceedingly rare.
Witnesses should understand that the government can ask them if they
are aware of other bad things in the defendant's life. That's a trick bag. If they
say they don't know, it undercuts their own ability to testify about the
character of the defendant. If they do know about bad things, it suggests that
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they analyze personal character less stringently than the average person.
Witnesses should understand this, and be as prepared as possible to respond
effectively, for example by coming back with more facts about other good
deeds, or facts that ameliorate the government's facts, evils of the
government, etc. If the witness has the guts and personality to do it, he can
slam the government agents every time he hears another unsavory fact about
the defendant. For example, “Whatever this defendant did, you can be sure
this man would never commit the lawlessness the government agents visited
on this innocent man.”
Leave the defendant off the witness stand, almost always. That is too
dangerous, doesn't pay enough dividends, and opens too many doors. What
happens if the government extorts testimony from someone else, later on?
Not only that, a lawyer compromises his own license by knowingly offering
perjured testimony. Plus, that’s not necessarily persuasive testimony, even
if its true. Testifying as a defendant is a terrifying prospect for just about
anyone, regardless of innocence or guilt.
This happened on the road, which means that the government can (and
might have to) try the case far from the defendant's home. That still leaves
a well heeled defendant such as Jake with a lot of options. His local sheriff
as well as local prosecutorial staff can testify that they would never press
charges on such thin evidence of guilty mental state. They can also testify
that there are in fact many prior cases where the drug dealer used an
innocent third party to ship the goods.
The hauler might not even have the authority to go into the trailer.
Trailers are often shipped under seal, to prove the freight company didn't
open the door to the trailer, to steal something.
Furthermore, a drug dealer could actually ship a full truckload of goods
for vastly less money that it would cost to ship 149 kilograms of cocaine.
Keeping the truck driver in the dark could be a way to earn a large additional
profit on each shipment. Plus, the drug dealer might well have someone on
the other end, to put the legitimate goods into the stream of commerce, so
that nobody is the wiser, about what went down.
That's true regardless of what dock the truck backs up to, on either end.
Drug dealers do their best work when everything looks kosher, to the casual
observer. Trucks come, trucks go. Goods are offloaded, goods are loaded.
The fact that a warehouse or truck is used for drug shipping or storage is far
from adequate proof that the warehouse operator or shipper had any
intention to move or store drugs.
FedEx has serious problems with shippers using their services to move
illegal drugs. Furthermore, sometimes the difference between legal and illegal
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drugs is thin indeed. I once met a doctor at the Oklahoma City Transfer
Center, being sent back to California for trial, who had shipped perfectly
legitimate and legal drugs via common carriers (including, if memory serves,
FedEx). He just labeled them in a less than forthright manner, so that FedEx
would accept the package. FedEx has its rules, and exerts itself strenuously
to prevent the unlawful shipment through its system, regardless of whether or
not the underlying product is legal to possess and use. Therefore, the good
doctor was creative in his labeling (perhaps to the extent of falsity, I don't
know) so he could ship the goods. Therefore he faced trial, conviction, loss
of liberty and civil rights, etc.
Why was he in the criminal dock? Because a competitor complained.
The competitor sold the same pharmaceuticals at a much higher price. He
was willing to use criminal processes to eliminate the competition. The
mighty US Department of Injustice was glad to oblige. Putting people in
prison for supposed economic wrongs is their specialty.
All these issues come to the fore, in a case like this. The DOJ has
threatened FedEx, trying to extort more "cooperation" than is practical.
FedEx has resisted with manly firmness, probably mostly because it is for all
practical purposes not possible for FedEx to do anything more than it already
does, to prevent its shipping services from being used contrary to federal law.
This is one of the biggest reasons the government wants to lock up the
"big fish" and deny them access to the internet. Google has an absolute
treasure trove of information, showing that the government's prosecution of
an individual such as Jake is over the top, to the point of violating legal ethics.
You can furthermore be certain that many “Jakes” were in fact innocent.
They just couldn’t prove it. Therefore they pay for the deeds of others, with
years of their lives.
A smart defendant with legal access to the internet could deploy a small
army of fellow inmates to get the information he needs to effectively defend.
He could use the writing services of learned fellow inmates. He can use the
writing services of smart people half a world away. But all these things are
contingent on formal access to the internet, with access to such programs as
Adobe Acrobat, good word processors, printers, etc. The ability to furtively
look something up on a clandestine cell phone doesn't count!!!
In short, a smart defendant with a smart lawyer can prove that the
government doesn't trust its own story, in a case such as Jake's. The smart
defendant beats the government, most of the time, on this fact set. That tends
to dissuade the government from bringing the criminal charges in the first
place.
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Doubtless some will condemn me for championing the cause of a
defendant despite full knowledge that he knowingly and intentionally
transported certain substances contrary to the wishes of the US Congress.
However, every individual is entitled to a vigorous defense, regardless of the
truth or falsity of the accusation, and regardless of the merit of the accusation.
It is not the defense lawyer's job to judge his own client. It is the lawyer's job
to vigorously defend, consistent with attorney ethical rules.
The common law maxim is that it is better for 19 guilty to go free, than
for one innocent man to be convicted. In such a system, some guilty persons
are sure to go free. Opposition to that fact is opposition to the foundations of
western civilization.
The government, all jurors who vote to convict, and all who support
laws that deprive individuals of liberty over mere economic offenses are
guilty of the original sin.
What was the original sin? We know that it is couched in terms of
“eating of” the tree of the knowledge of good and evil.
What does it mean to eat of the tree of the knowledge of good and evil?
Rationally, what can that be other than the substitution of one's own personal
ideas of right and wrong, with those of the Creator of the universe? The road
to hell is, of course, paved with good intentions. Perverting the laws and
considered judgments of Elohim (Mighty Ones, in most bibles mistranslated
as "God”) is seductive, and very hard to resist in the face of social pressure.
However, the original sin bears very bitter fruit.
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Sentencing is that thing that the target dreads, and really doesn't want
to happen, from start to end of the ordeal. But the rational target knows that
sentencing is going to happen most of the time. Right now it happens well
over 99% of the time. With any luck, we'll knock that number down
significantly. But the best case scenario will still leave most federal criminal
defendants with a sentencing. Nearly all of the time, that involves
incarceration.
You'll see books that tell you about what various judges want. One of
the most prominent is "expressions of remorse."
Of course the government and the district court want remorse!!! They want
you to get down on your beggar knees and grovel, pleading for mercy. If
you try to deny anything, they want to snipe and pick at you about it, and
push you into even more confessions, whether true or false. They want you
to prejudice your appeal by drawing words out of your own mouth about how
evil you were and how dreadfully sorry you are for having committed this
terrible crime. Later, when you're trying to appeal, your own words will be
thrown back into your face. You will see your name up in lights in the
published reports of your circuit, with quotations from your sentencing
transcript. Often that will be statements that you didn’t want to say, and
which weren’t really true.
You should have the damage fairly nailed down going into arraignment.
One of the key points of this book is the fact that the federal criminal court
system follows "determinate sentencing." If you do your job at arraignment,
you should have a really good idea of the damage, whether you plead or
whether you're convicted by a jury.
Take another look at the Sentencing Table. In Criminal History Category
I, look at the TOP of any given range, and then look at the BOTTOM of a
range two levels up. After the Offense Level gets to 13/15, you'll see that the
TOP of the lower range is the same as the BOTTOM of the higher range.
When you get to Offense Levels 38/40, you will again see a very modest
deviation from that principle.
BELOW the range bracket 13/15, ABOVE the range bracket 37/39, and
in some of the higher Criminal History Categories, you'll see some modest
variation from that dynamic. However, the numbers won't be far off, and the
variances from that dynamic generally aren't sufficient to materially influence
decision making. Basically, what I'm telling you is that the SENTENCING
RANGE for all practical purposes amounts to TWO LEVELS WORTH of
Offense Level.
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Study the sentencing table until you understand it. The numbers are not
linear. They are something in the nature of an exponential progression. If
you graphed the sentences along a curve, you’d see that the curve gets
steeper the further you go to the right.
Based on the teachings of Irizarry v. US, 553 US 708 (2008), you should
be able to "scotch-block" any upward variance or departure, beyond the high
end of the Guideline Range, absent prior notice and statement of reasons
from the district court. You've left yourself open for a downward departure,
and you have good reasons for it.
Sometimes you’ll see local rules that appear to incorporate the teachings
of Irizarry. Make sure while doing the PSR that you ensure that the local rule
and (especially) the PSR includes BOTH a possible departure and a possible
variance. Cover the bases, respectfully. Most of the time you’ll gain respect
back from the personnel, because you defend effectively, thoroughly, yet
respectfully to persons in positions of authority.
I’ve prepared a motion for sentencing 40% below the bottom of the
Guideline Range. Take a look. In this document, I’m making claims and
arguments to you. I’m trying to influence your way of thinking.
You need to know as much as possible about how this judge thinks, and
about how he sentences. Generally speaking, past history is a good predictor
of probable future behavior. Get that information and use it to your
advantage.
You can ask for a recommendation as to place of confinement. I didn’t,
but still got the most logical place of confinement - Forrest City, Arkansas.
However, when I showed my hound dog teeth on tort claims and other
paperwork, I was transferred to another prison.
I started at Forrest City Low, went to Oakdale-1 (another Low) then to
Beaumont Low, then to Yazoo City Low. From there I was sent to FCC Yazoo
City Camp. After about a year in the camp I went to home confinement.
When it comes time for sentencing, look at the points of contention.
Much of the time, the judge routinely sentences at the bottom of the Guideline
Range. If there is no argument about where you fit on the Guideline Range,
you have a very good idea about what your sentence will be.
You should try to get at least a 40% discount on the Guideline Range
sentence, based on overcrowding. You should find out, as soon as possible,
the government’s position on your request.
If you’re going to appeal, bring your notice of appeal with you to
sentencing. The 2 week time period for appeal in a criminal case is short, and
gets ridiculously short if you’re locked up. You can file your notice of appeal
in open court after you’re sentenced - and you absolutely should.
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Failure to timely file notice of appeal is a perfectly dreadful mistake. The
better your appeal arguments, the harder it will be to overcome that mistake.
You need to know coming in to sentencing whether the government will
oppose self-surrender. It helps if you can get, say, 6 weeks to arrange your
affairs, and then go to prison.
I went to jail. Then, about 6 weeks later, I went to the Oklahoma City
Transfer Center. Then, some time later, I went to FCC Forrest City Low.
Every time I got in a vehicle of any kind, I was trussed up in handcuffs,
shackles, and chains.
Getting to self- surrender is a big advantage. You’ll get to have a friend
drive you up to a federal prison and drop you off. If you aren’t pretty sure
you’re going to be allowed to self-surrender, you need to know that in
advance.
Absent self-surrender, you need to have your affairs in order, and be
ready to go to jail the day of sentencing. If you’re already in jail - well, you
won’t have a change of scenery. You need to know what’s coming at you.
At sentencing, as at any federal criminal proceeding, you need to know
where the fight’s at. If you can read the transcript from the last 10 sentencings
in cases like yours, you can pretty well predict the outcome. At least you
know what will probably happen unless either you or the government is able
to move the ball down the field.
Come prepared.
You need to be prepared both legally and
psychologically. Sentencing hurts. But that doesn’t mean you need to
agonize over it or make it harder than it has to be.
Sometimes the judge will ask you if you are satisfied with your lawyer.
As soon as you hear anything about that come out of the judge’s mouth, you
can know exactly what he is trying to do. He is trying to “cut you off at the
pass” on any claims of “ineffective assistance of counsel.” He wants your
natural aversion to conflict to pop up, and get you to say you have no
complaint with your lawyer’s work.
Then, if you file a motion under 28 USC 2255, making any claim of
ineffective assistance of counsel, the judge is going to quote your words in
response to his questions about the performance of your counsel.
Motions under 28 USC 2255 are notoriously difficult. It is extremely
hard to win anything on such a motion. Probably the majority, maybe the
great majority of claims fall under the category known as “ineffective
assistance of counsel.” That’s why some judges take the proactive stance to
ask you all the right questions to “cut you off at the pass.”
How do you answer his questions? Without limitation let me propose
the following for your consideration:
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Most respectfully, you are about to pass sentence on me, and I
don’t want to say anything that might jeopardize a downward
departure as requested in my written motion. Could I please beg
off answering this line of questioning at the present time?
“With your permission I’ll comment on the performance of my
counsel when I file my motion under 28 USC 2255.”
“I have a list of things I told my lawyer to do and not do. Would
you like me to read from the list? By so doing I do not agree or
represent that this list is exhaustive. I need the complete record as
well as a computer and good software to do that for you. I’d hate
to leave out a meritorious claim, or include one that isn’t.

Be really, really careful about letting someone else put words in your
mouth. These are suggestions. These words are designed to help you choose
and use best words you can conjure up, for your own situation.
Nevertheless, you get the drift. If you want to reserve your right to that
meager shadow of a once robust right to the writ of habeas corpus, don’t let
anyone stop you or blunt your arguments.
You might think, from this chapter, that sentencing is somewhat anticlimactic. It should be. You should think about this day, from day one.
Don’t deceive yourself, if you’re under investigation, or worse yet under
indictment, a sentencing day is a high probability. Work toward the day
while doing everything in your power to take the day of reckoning off the
table.
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Concerning this chapter, I wish I didn’t know now what I didn’t know
then. But since I do, I’d like to sell my knowledge to you. If I can’t sell it, I’ll
give it to you. How’s that deal?
Look at all your accounts. You probably won’t need most of them.
Either kill the account or pass it on to someone else. If it is live and you can’t
maintain it, it is probably just a headache for you. Make a list for all your
accounts, that includes your plan for that account. Don’t forget obscure
accounts like those for domain names on the internet.
Get rid of paper bills. Get all your statements electronically.
Think about who you want to give control of what. It is extremely
difficult to reel back control after you’re in prison. You probably don’t want
to give substantial control to anyone who is judgment-proof. No, you don’t
want to get a judgment against someone you’re relying on to help you while
you’re in prison. You don’t want to need a judgment.
At the same time, you want someone to have enough access to your
financial resources, to put money on your BOP commissary account. Think
about how you want to do that, and set it up.
There is a bit of information you need to know, before you start
arranging your finances.
Is the government trying to crush you
economically? Most federal judgments25 don’t impose fines and/or
restitution. Some do. If the government wants to stomp you out
economically, you have a job that is very different from one in which
monetary penalties are not sought.
You’ll always have to pay what is called a “special assessment.” That’s
$100 per felony count to which a natural person pleads guilty. 18 USC 3013.
That’s not a lot in the grand scheme of things, but you need to know about it.
If the feds are trying to crush you economically, you need to talk to a
lawyer highly skilled and expert in such matters. If your lawyer doesn’t have
substantial experience in that area of law, ask for a referral. You want the
best.
You really need to get this information as early as possible. If a
homestead exemption or spousal rights will protect your house, look at the
possibility of a reverse mortgage. You absolutely need enough money to see
you through your time in prison. That can be really tricky if the government
is dead set on stomping you out. Don’t give up. Where there’s a will there’s
a way. You’ll figure it out if you try hard enough. Consider the possibilities
of having two or three sources of cash, so that the loss of one does not utterly
devastate you.
25

Generally referred to as a “Judgment and Commitment Order.”
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You should not answer any questions related to your wealth, assets,
income, or economic situation. That’s a trap. Mostly that’s going to come
from the Probation Officer, but keep your hair trigger ready for such
questions from any government agent. Put the questions back in the agent’s
lap. Ask what their records show. If you can’t rebut what they have, just say
you don’t plan to oppose that information. If they’re wrong, ask them if they
would consider some other evidence.
You don’t want representations
coming out of your own mouth. Economic regulation in America is so
pervasive, so thorough, so far reaching, and so potentially devastating that
you can’t take a chance of having your own words hurled back in your face.
Of course you want to be friendly and pleasant. Questions are better
than declarations. If you get into a jam, slow things down. Your lawyer
needs to be able to extricate you from having to make any affirmative
representations, without poisoning the relationship with the Probation
Officer.
Its much easier if the government isn’t trying to hit you in the
pocketbook. In that case you just need to set up your affairs so as to suffer
the least damage, and so you can get the money you need when you need it.
Let me give you a thumbnail sketch of what you need in federal prison.
For most people, about $200 to $300 per month is enough to live decently in
federal prison. Different people have different habits, wants, and needs.
Fifty bucks a month is about the minimum, for a reasonable life in prison and that won’t be fun. That’s bare survival. If you want to exert substantial
influence in prison, you can easily spend $1,000 a month, or more. Maybe
much more.
Consider the following sources of expense:
1)

2)

3)

4)

Commissary. Food, clothes, and hygiene supplies are far more
expensive in prison than “on the street.” The Dove soap I get at
Wal*Mart for $1 costs $2 a bar in the prison commissary. Your
family cannot send you anything but money. Buy it on
commissary, smuggle it, or do without. That’s your options.
Phone. Its free now, during covid-19. Just before covid-19, it was
21 cents a minute, max of 300 minutes. That’s $61 if you use up all
your minutes in a given month. You also get more minutes - 510
minutes as I understand it.
Trulincs is 5 cents a minute for all time on the program, and 15
cents for each printed page. I could spend $150 a month or even
more on Trulincs, but then again I had quite the writing habit.
I could easily spend $100 per month on books, periodicals, etc.
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Wall Street Journal appears to be available at $19.50 per month for
a year, $38.95 per month thereafter. The New York Times appears
to be available for $1 a week for a year, then $17 every 4 weeks.
Books, newspapers, and magazines are educational, and make
prison far more tolerable. When I’m in SHU on hunger strike,
reading material makes me feel rich. It triggers the release of feelgood chemicals, and it won’t spike your blood sugar - at least not
much.
The BOP peddles music on the MP3 players, at outrageous prices.
It is easy to spend $2,000 or more on music. If memory serves,
songs cost anywhere from about $.85 each to $1.55 each.
All kinds of goods and services are available if you have money to
pay for them. Repair of shoes, electronics, clothes, etc are generally
available. Often someone has a hustle doing laundry or folding
clothes. I sold bread and milk. “Money” is sometimes stamps,
sometimes mackerels. Lots of bills are paid with plain jane
commissary goods.
Inmates run all kinds of businesses, (hustles) all or nearly all of
which are more or less “illegal.” Inmates smuggle food from the
chow hall. Some inmates clean cells for pay. Somebody has the
tobacco hustle. Gambling is a lucrative hustle. Most places have
a tattoo artist - not that it is safe or smart to get tattoos in federal
prison. The more illegal it is, the more money - and also the more
punishment if caught. I suggest you read the statutes before you
get involved with anything more exciting than tobacco.
Influence can be a big expense but may be worth it. Do you want
the lawn mower guys to give you a decent lawn, not a scalped and
ruined mess? You can have it your way - if you have the money.
The lawn mowers probably make about $20 to $70 a month - at
least officially. Its not that hard to sweeten the deal enough to
make something worth their while.

If you want to try to survive prison on the cheap, please let me give you
some pointers. I learned to put a drop of conditioner on my comb after the
shower, instead of working it into my hair. That’s cheaper than using it in the
customary way. I’ve saved dental floss and stored it in a little bottle of
mouthwash. I could use about 20 inches about 10 times before it got too
raggedy. That was as much due to the fact that it wasn’t sold on commissary,
as it was to my penury.
In ten years I can’t remember spending over 10 stamps on a pair of
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shoes. My shoes didn’t always match, and they generally had more holes
than the manufacturer recommended. But I saved money.
The most horrifying prospect for me was losing the ability to
communicate. I can remember getting on Trulincs, writing feverishly for 88
seconds, and logging off. It won’t charge for the second minute until you hit
about 1:35. I could get almost 50% more time, in a pinch, by purchasing my
Trulincs minutes one at a time. Its awful, but its better than the alternative.
I’ve seen plenty of inmates much worse off than me. Take my word for
it - you don’t want to run yourself short on cash for prison. It costs money to
go to federal prison, and BOP jobs are garbage.
Base pay is supposed to go to 55% of inmates. That would be $20 per
month. The BOP paid me $20 for washing dishes in the chow hall - and
demanded $25 per quarter in “restitution.” At that rate, it would take me
about 30,000 years to pay off my alleged restitution.
One Sunday I smashed my finger because I was trying to run too fast.
The idiots in charge thought it would be fun to lock one door and drive all the
traffic to my side. I walked out and went to Medical. The nurse (generally
a nice person) told me to go to commissary to get antibiotic. She had one
gram packets. She wouldn’t give me one. She expected me to wait until
commissary day to get medicine for an injury caused by BOP incompetence.
The goal is not to get money from you. The feds print money - what do
they need with $25 in restitution from a destitute inmate? Truth is, they
don’t, and that’s not the goal. The goal is to destroy you, to intimidate you,
to convince you that obedience to the federal government is obligatory,
regardless of what the law says or doesn’t say.
Decide what you’re going to do with your personalty. If you want to
convert it to cash, I suggest you do it yourself. However bad you are at this
task, others will probably do it worse, after you’re locked up.
Stash important files. Put hard drives in multiple locations, or store it
on the cloud, or both. Think about the threats and opportunities. Think
about how long you’ll be gone, and what has to happen in order to make sure
you’ll have access to your stuff when you get out.
Think about who can do what for you. Talk to them. Once you get to
prison, you cannot (officially at least) have a private conversation with them.
Phone calls and email is monitored. Visiting rooms are so loud you have to
nearly scream to be heard.
“Running a business” is grounds for a disciplinary incident report. If
you have a business, try to get someone competent in charge. Lots of people
have come home to ruined businesses. Often they left the business in the
control of a well meaning but incompetent person.
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The title for this chapter comes from a standard opening line for writs,
under English common law. The king of England, when sending a directive
to one of his sheriffs, (a subject) first wished him health. Then the king got
down to business.
A common greeting in Russian is Çäðàâñòâóéòå (transliterated
Zdravstvuyte). It's a universal greeting formula in the Russian language,
which can be used safely every time regardless of the person you are
addressing. The root of the word goes back to the expression or phrase “to be
healthy and well.” The customary Russian greeting is also a wish of good
health.
Health is the first wealth. We all know stories of old people with
enormous amounts of money, who can’t enjoy life because they’ve lost their
health. Health is central to human happiness.
Federal prison is a terrible place for human health. Its not about lack of
money. The BOP spends more than enough money to provide all necessary
medical and dental care. It’s a matter of a system that is designed to fail,
from the word go. It is a matter of a system designed to create the perception,
but not the reality, of adequate medical and dental care.
Most federal prisons have a “list” for dental care that is about 5 years
long. Actually, that’s a rosy picture, not reality. I’ve been told by BOP
personnel that the list goes up as well as down. Truthfully, that’s not a list.
That’s a lot of names with pretended aspirations about doing the work. C
F
Forrest City personnel told American Correctional Association (ACA)
personnel that inmates can get routine dental work in about a week. I saw
that on the ACA findings on an accreditation review. The reality is that FCC
Forrest City at the time admitted to a list of at least 4 or 5 years in length.
What they told the ACA was pure unadulterated poppycock.
It is no answer to say that this was the absence of certain records. Their
accreditation review papers had plenty of notations that certain files were
missing specified items that should have been present.
The ACA engages in a willing suspension of disbelief, in order to grant
accreditation to BOP facilities that plainly don’t qualify. The ACA amounts
to the fox guarding the chicken house. Look at the list of big shots in charge
of ACA. They are correctional executives who don’t want an honest
evaluation when their turn for ACA accreditation comes. The ACA is a
system of “you scratch my back and I’ll scratch yours.”
The BOP Program Statements have limitations as to what dental care an
inmate should receive. Then they make a mockery of their own rules. That
is, until they need to cite those rules to deny an inmate dental care. When the
rules support their position, they’re all over the rules.

209

CHAPTER 14

KING TO THE SHERIFF; HEALTH

Ditto for ordinary medical care that you would take for granted on the
street. For example, take a look at Gonzalez v. United States, 2010 U.S. Dist.
LEXIS 110215, 2010 WL 4054246, in which the injured plaintiff was awarded
a total of $813,000 under the Federal Tort Claims Act (FTCA) 28 USC 2671 et
seq.
You should read this case. Gonzalez was injured while playing softball.
The injury was an easy fix - if treatment was timely rendered. Timely
treatment was not provided despite persistent, diligent efforts by the plaintiff.
Plaintiff was admittedly not an English speaker - but that’s beside the point.
The BOP can get all the translators they want, for nearly nothing. By official
BOP Program Statement, 55% of all ordinary inmate employees should be
paid at the rate of 12 cents per hour. The top of the pay scale is 40 cents per
hour.
The negligence in this case was truly outrageous - but Gonzalez failed
on his Bivens26 claim. Negligence isn’t enough for a Bivens claim. A Bivens
claim generally requires deliberate indifference, or worse, in order for the
plaintiff to prevail. That’s harder than it looks. The health care system of the
BOP is straight-up garbage.
Never ascribe to malice that which can be adequately explained by the
wretched incompetence of the BOP. What looks like deliberate indifference,
from your perspective, will probably look like garden variety negligence to
a federal judge. Pathetic treatment and horrible outcomes don’t necessarily
mean anyone with whom you had contact wanted to deprive you of your
constitutional rights.
The BOP spends massive amounts of money for wretched outcomes.
There are reasons, and you should understand them. Before you try to fix a
problem, you need to understand the problem.
Start with the fact that the bureaucracy of the BOP is needlessly rigid.
Medical providers have formulas and rules and guidelines - which is not
inherently a bad thing. In the BOP, those rules aren’t constructed with the
goal of providing competent care. They’re constructed for the purpose of
maximizing the economic outcomes of officialdom in the BOP. The health of
inmates comes in a distant second.
Congress gave the DOJ a nice big pot of money for “corrections.” The
DOJ created a subsidiary called the Department of Justice-Federal Bureau of
Prisons - aka the DOJ-FBOP, or simple the “BOP.”
26

Bivens v. Six Unknown Named Agents of Fed. Bur. of Narc., 456 F. 2d
1339 Court of Appeals, 2nd Circuit, 1972; decision after remand from
US Supreme Court (403 US 388, 91 S. Ct. 1999, 29 L. Ed.2d 619 (1971) ).
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Those in charge of the BOP do what every sentient being on this planet
does. They act in ways that they perceive to be consistent with their own
economic interests. Never forget this basic principle. If you understand this
principle well enough, and also understand the perceptions of others well
enough, you can explain almost all human behavior.
Their first rule of the BOP is to slow you down, to stiff-arm you when
you need care the most. Often you will see massive amounts of money spent,
when it is too late to matter. The first order of business is to make you wait,
hoping their problem will give up and go away. BTW, the inmate in need of
care is perceived as the “problem.”
First you have to go to “sick call.” This is made to be as difficult and
frustrating as possible. One of their favorite tricks is to call “sick call” as the
first thing on the PA system in the morning. Then they give you 5 minutes
to get to the door, and they’re often dishonest about that tiny bit of time.
They’ll stop you at the door if they can.
Another favorite trick is scheduling “sick call” during working hours,
and harassing anyone who tries to wait until sick call opens before going to
work. I’ve seen them write a “shot” (formal disciplinary incident report) on
an inmate for nothing more offensive than trying to go to sick call before
going to work.
Waiting rooms are designed to squander money while making
everything as uncomfortable as possible. They may have the inmate toilets
behind locked doors, so you have to trouble medical personnel to use the
toilet. You want to put time back on their clock - not take it off. You want
medical personnel to have time for you. The big shots of the BOP don’t.
Most of the time, books and magazines are conspicuous by their absence.
They don’t want those things in their Health Services (Medical) waiting
rooms. They want a bare room with chairs, as sterile and uninviting as
possible.
They use inmates to perform menial tasks, but they won’t put an inmate
in the waiting area, to answer questions for waiting inmates. If they have
anyone, it will be a surly BOP employee, who does her best to intimidate
inmates into staying away from her window. She’ll answer questions
grudgingly if at all. The object of the game is to make a trip to Medical as
unpleasant as possible.
Once when coming off a long hunger strike, I spent time in a quarantine
room, designed for persons with infectious diseases. It had a great bed and
a window without bars. However, it had very bright lights in the middle,
which stayed on 24/7/365, regardless of occupancy or lack thereof. In fact,
none of the personnel knew of a light switch, anywhere. I asked everyone
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that came by the cell - nobody knew of a switch to turn off those lights.
When the Russians kept political prisoners under lights 24/7, we called
it psychological torture. They’ve done that to me on more than one occasion,
trying to break a hunger strike, but this was the first time I’ve seen lights
without a light switch.
Lights 24/7 is very psychologically debilitating, no doubt about it.
The BOP recruits from the bottom of the barrel of doctors, dentists, and
medical personnel. Their preference is barely legal and arguably competent. I
read a case out of the Eastern District of Arkansas, in which certain inmates
were disciplined for public statements about certain health care personnel
who weren’t licensed to practice generally in the State of Arkansas. The
district court upheld the discipline.
They could upgrade their personnel after they hire them, but they won’t.
That’s not perceived to be in their economic interests. They could provide
better tools and information resources. They won’t. That doesn’t really
matter to them.
They like to buy temporary filling material for teeth. I’m told that a vial
of permanent, non-toxic composite filling material, sufficient for 2 or 3 normal
size fillings, costs about $30. How do you improve on that? If the temporary
garbage was free, it would make no economic sense, for the inmate. Whatever
“savings” the BOP gets by purchasing temporary filling material only makes
sense because the BOP is very pleased to shell out the teeth of their mostly
black, brown, sociologically disadvantaged inmate population.
Almost all inmates would make up the difference in cost between
temporary fillings and the best permanent filling material, given the chance.
The BOP won’t allow that.
I knew a former judge at Forrest City who needed a crown. He would
have gladly paid all costs, to get to a dentist and get a good crown. Nothing
doing - the BOP won’t let him use his own money to get dental care. They
will shell out his tooth before they let him use his own resources to get
competent dental care.
Being a former judge implies a degree of political power. That wasn’t
enough to get reasonable dental care for him - not even close. He was
screwed, just like everyone else on the Forrest City compound.
Compartmentalization is central to the BOP mentality. They don’t want
information quickly and efficiently distributed to those who most need it and
want it. All the personnel are expected to “stay in their lane.” Let me explain
how this works in practice.
During the summer of 2020, I got a case of shingles in my eye. I couldn’t
research online, to try to figure out what’s causing the problem. I’m basically
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relegated to BOP medical.
I waited longer than I should have, because like everyone else I dread
going to Medical. I had to go to sick call, then get an appointment to see the
doctor. It was bad to start and getting worse.
The doctor doesn’t know what’s going on, so he does the standard. He
assumed it was a bacterial infection and prescribed an antibiotic. Shingles is
caused by a virus, so I just challenged my body with something that hurts me
(even if only modestly) but does nothing against the pathogen that’s ravaging
my body.
I realize that I didn’t get anything for the pain, and the pain is getting
terrible. I’m at Yazoo City Camp, (Yazoo City, MS) which is a big
improvement on Yazoo City Low. I go back to Medical and ask if I can get
something for the pain, explaining that I already have a prescription for the
underlying illness. The nurse rather sharply says that it isn’t a sick call day.
My protestations yield nothing.
I was supposed to wait until the next day to go to sick call, whereupon
I would get an appointment with the doctor the following day, whereupon
I would, if I was lucky, get the medicine the following day.
I was in terrible shape. The shingles literally killed the skin on the left
side of my nose. The skin died and fell off. I still have divots in the left side
of my nose, from the shingles. It felt like I was being stabbed in the eye
about 2 or 3 times a minute. An Ibuprofen 800 would control the pain for
about 5 hours.
If you like your liver, you won’t take over three Ibuprofen 800s per day.
That left me unable to get adequate sleep. That left me suffering miserably
when the Ibuprofen wore off, in the middle of the night.
My counselor at FCC Yazoo City Camp saw that my eye looked awful,
and called Medical to get me in a day earlier. I will never forget what he did
for me. I am beyond grateful. He could see that I had a serious pathogen and
a serious problem with my left eye. He did the best he could for me.
I will also never forget what one of the nurses said. She observed that
my eye wasn’t swollen shut, and made a cutting remark about my counselor
overstating my medical condition. She didn’t know I had shingles - she was
clueless about my actual, serious medical condition. She just wasn’t happy
about me getting care a day earlier than would otherwise be the case.
Shingles is easy to cure if diagnosed early. Several antiviral
medicines—acyclovir, valacyclovir, and famciclovir—are available to treat
shingles and shorten the length and severity of the illness. These medicines
are most effective if you start taking them as soon as possible after the rash
appears.
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I had all the classic signs of shingles. The left side of my head hurt - the
right was fine. My left eye hurt, the skin on the left side of my nose was
literally dying. These are all classic symptoms of shingles.
On 4-8-2020, I was in SHU (Special Housing Unit, or jail for the prison)
on hunger strike. I was asking for a primitive keyboard. Give me a keyboard
(a Forte if memory serves) and I’ll eat.
My former counselor, from the Low, told me I just needed to eat, and I’d
get out. Forget about a keyboard, I’d be using a computer with the latest
software. He had seen my name on a list of inmates to consider for release
pursuant to covid-19 protocols. Not being inclined to make a hard job out of
an easy one, I ate and got out of SHU.
My co-defendant Lindsey Springer was told about the covid-19 release
program at the same time I was told. He got to home confinement one month
later - 5-8-2020.
It took me to 9-2-2020 to get out of prison, on the way to halfway house,
from whence I would go to home confinement. It was during this period of
time that I got shingles of the eye.
I was subjected to a “quarantine” of some 49 days. During this period
of time I saw another doctor. None of the medical personnel correctly
diagnosed my condition.
After coming to home confinement I went to Google and searched for
“common shingles treatment.” At the top was the information about
medications for shingles, set forth herein above. Also on the first screen I saw
a link for a Mayo clinic article about eye shingles. It said:
You're probably familiar with shingles, a viral infection that causes
a painful rash — usually on the body's torso. But did you know that
shingles also can affect the eye?
"Shingles around the eye typically involves the skin of the forehead
and the skin of the upper lid. It can also involve the side of the nose or
the tip of the nose," says Dr. Keith Baratz, a Mayo Clinic
ophthalmologist.
The virus lies dormant for years, but, when triggered by stress or
a weakened immune system, it travels along nerve pathways to the skin
and usually affects only one side of the face.
"You can almost draw a line right down the middle of the forehead
when you get the rash," says Dr. Baratz.
In addition to the telltale rash or blisters, patients often will have
pink eye, swelling or even blurry vision.
"It can be very painful. But when it’s around the eye, it’s really a
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dangerous problem. The complications in the eye can last for a long
time," says Dr. Baratz. "So it needs to be considered very, very
seriously."
The key to overcoming eye shingles is quick diagnosis and
aggressive treatment with antiviral medication. Your doctor will
perform several dilated eye exams to monitor the health of your eye
until the shingles are resolved.
(Emphasis added)
It is highly probable that the stress caused by the BOP’s foot-dragging
with respect to home confinement triggered the shingles in the first place.
In the free world, the general practitioner takes one look at the eye, sees
that it is seriously infected, and immediately refers the patient to an
ophthalmologist. That’s the opposite of compartmentalization. The doctor
does not delude himself into believing that he has the answer to every
medical problem. He is sufficiently trained and experienced to recognize
conditions that require a specialist. Your personal doctor is your medium of
access to qualified specialists.
Theoretically, the BOP has the same thing. Doctors can send inmates to
outside providers. However, that calls for a nightmare of paperwork. The
doctor doesn’t want to do that. Thus he throws an antibiotic against an
admittedly unknown pathogen.
I’d bet money the BOP doctor doesn’t have de facto access to the expertise
of specialists, reasonably convenient to him. The BOP doctors by their own
admission didn’t know what was wrong. So why didn’t they tap the brain
of an expert?
When I got out of prison, I went to an ophthalmologist. He correctly
diagnosed the condition almost immediately. He’d seen it before.
Diagnosing the condition was easy for him.
I wound up with scarring in my left eye, with deterioration of visual
acuity in that eye. My ophthalmologist says the scarring is probably
permanent. A review of the literature, courtesy of Google, supports his
prognosis.
It took me over 5 years to get my first pair of prescription glasses. I’d
been begging for permission to get my own glasses sent in to me. They
refused. Only after I was transferred to Oakdale-1 did I get a pair of
prescription glasses. There it was relatively easy.
I broke a tooth in 2015. They put me “on the list.” About 2 years later,
the tooth got infected, and I couldn’t stand the pain. I went to the dentist and
asked him to pull the tooth. He took one look at it and said “I can fix that!”
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He ground the tooth down, got out a temporary crown, and glued it on
with his beloved Miracle Mix.
I had an inmate friend at Forrest City who was before incarceration an
oral surgeon. He told me that temporary crowns come in boxes, much like
you’d buy an assortment of bolts and nuts. He said they cost about $2 each.
Guess what? My oral surgeon friend cannot so much as sweep the
floors, in a medical services department, in any federal prison. He knows
too much. They can’t have a spy in their midst. He is officially barred from
consideration for a job in Health Services.
I collected up over 40 tort claims at FCC Forrest City, before I wore out
my welcome there. In the winter before I was transferred, the BOP sent in a
lot of personnel and started whittling down the backlog of medical trips. I
was so proud of myself.
Then the extra medical trips mysteriously quit. I didn’t know why, at
the time. Later I figured it out. Officialdom at the BOP figured out that it
would be far cheaper to just ship Oscar Amos Stilley the paperhanger to
another prison, rather than perform their duties in an honorable way. Bye
bye Oscar! It’s been fun, been real - but its over!
I’d been on hunger strike for a while. I disremember exactly, but I think
it was about 30 days. I need to look that up. The captain told me that if I’d
eat he’d put me on the compound. I agreed.
A few days later I
was told that I was being transferred. I was mad as a wet hen, but what
could I do? When they say pack up, you better pack up.
About 8 or 10 days after arrival at Oakdale-1, I was called to the
Lieutenant’s Office. I was told that I came with a bad reputation for hunger
strikes and tort claims. They wanted assurances that I was cured of such bad
behavior. I told them that they wouldn’t get a hunger strike unless it was
provoked, but preparing tort claims was my right and they could get used to
it.
Within 4 hours I was in SHU (Special Housing Unit, or jail for the
prison). I did about 27 more days on hunger strike. They played tricks on
me and kept me in SHU about 10 more days.
It took a couple of years to wear out my welcome at Oakdale-1. I
considered their retaliation a badge of honor, not to mention a cause of action
in federal court. I never tried to hide my activities. If anything I flaunted
them. I left my name at the top of the Trulincs documents, unless for
whatever reason the inmate I was helping wanted to do otherwise. Local
prison authorities, as well as Regional officials and lawyers, were well aware
of Oscar’s penchant for tort claims.
It took about 2 years to wear out my welcome at Oakdale-1. They
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“timed out” my Trulincs documents, over my vigorous and repeated protests.
They also stole about 14 hard copy tort claim files, all maintained in neatly
labeled manila envelopes.
Once I started doing tort claims, I never quit. As far as I was concerned,
persecution for hunger striking or helping other inmates with tort claims fell
under the same principle. Under no circumstances could I reward that bad
behavior.
The longest hunger strike I ever did was the result of actions that I
perceived as attempts to break the hunger strike. I could not, would not
reward such activities.
Therefore I would start hustling tort claims the minute I hit the next
compound. I furthermore tried to teach the art to other inmates. That is not
so easy. I’m not so deluded as to think I can turn every inmate into a
litigating machine. But I can generally coach a reasonably disciplined and
intelligent inmate in the presentation of his own claim.
From my activities I learned about what generates the most complaints.
For starters, dental care is a total joke. I once met a man who served a 10 year
term, and never got his dentures. They’re trying to get you to the door, more
or less vertical. Fixing your teeth isn’t part of that program.
Refusal to fix cataracts is commonplace. I forced the BOP’s hand
sufficiently to get some cataracts fixed at Forrest City. It was amazing, seeing
inmates who couldn’t recognize you at 30 feet, coming back with the cataracts
gone and implants in their eyes - sporting 20/20 (or better) vision.
Untreated hernias are commonplace. They just stiff-arm you. They
want to get you to the door. They don’t care if you do your time in misery.
They don’t care if you can’t exercise, and that this causes all kinds of other
medical problems.
Perhaps the biggest money issue is hepatitis-c. In a low security prison,
probably 5% of inmates have hep-c. In a medium, call it 6 or 7 percent. In a
USP, figure 8% or more of the inmates have hep-c.
That’s curable. The cost has been declining. It makes economic sense to
treat the disease. The BOP just doesn’t want to do its job. BOP power brokers
prefer to steal the money.
Failure to timely treat accidents is commonplace. You’ll find at least
some of this at most prisons - at least if my experience is a good indicator. I
had a Hispanic friend at Oakdale-1 who lost his eye to a sports injury, that
was easy to fix with timely care. He just couldn’t force their hand. He
doesn’t speak English, which makes everything harder for him. He now has
to live with eye pain, plus complete loss of vision in the injured eye.
The BOP shipped both me and my friend. Its really easy to beat a
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disadvantaged inmate, without English speaking skills, when you separate
him from his learned fellow inmate.
Now we know the problem. How do we fix it?
First, we know what usually doesn’t work. A Bivens claim just gets
everybody pointing fingers at everyone else. It’s a heavy lift. I’m not saying
you’ll never be successful. I’m just saying it is very, very hard. I suggest you
go to the library and look at the Bivens claims, and see how many were won
by the inmate, as compared to those dismissed prior to trial. Its depressing.
Cheer up. There is a way to win. The DOJ has taught you how to do it.
You just need to learn from the pros.
Use the Federal Tort Claims Act, (FTCA) 28 USC 2671 et seq. There are
no jury trials - the statute provides only for a bench trial, but that’s not
necessarily to your disadvantage. You only sue the United States. You only
serve the US Attorney General and the local US Attorney.
Take a page out of the DOJ playbook. Create for yourself an aura of
invincibility. How, you ask, does one create an aura of invincibility?
That is at once easy and hard. Here’s how you do it.
Line up experts on all the major issues - dental, vision care, hep-c,
injuries. Don’t get one expert - you’re just painting a target on his/her back.
Get 3 or 4 good, solid, persuasive experts. Now work the entire BOP, for
those issues. You can easily keep 3 or 4 experts busy, if you recruit all
inmates who can reasonably be persuaded to stand on their rights. That will
get easier and easier, as you demonstrate your newfound aura of
invincibility.
Create a standard set of documents required of an expert. Put
everything together one time. Make it complete, accurate, and professional,
as good as anything the best law firms would produce. Include the list of all
cases on which the witness has testified. Update it every time a new case
comes along.
Use other personnel to do all the “scut work” for the expert. The
support personnel should know exactly what the expert wants, and should
learn with every new expert report they prepare. If the expert uses
WordPerfect, their draft expert opinions come on nothing else. Same if they
prefer Word. You make everything as easy as possible for the expert. Make
the expert look expert.
Make sure you get good solid experts. Make sure they don’t have
vulnerabilities that the DOJ can exploit. You absolutely don’t want the DOJ
having a plausible non-retaliatory basis for attacking any of your experts. You
should get 3 or 4, even if you don’t immediately need that many, because you
want to telegraph to the DOJ that they will advantage themselves nothing,
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unless they can take out all of your experts. Furthermore, if you see so much
as a whiff of an attempt at an attack, you recruit yet another expert. You
make it clear that you’re going to keep a string of strong experts, and if you
lose one you’ll get at least one more new one.
Break the work down into its constituent parts. You need the following:
1)
2)
3)
4)
5)
6)
7)
8)

Information gatherers who find the inmates and get necessary
information;
Tort claim drafters, preferably divided out by medical issue;
Top level inspector who puts everything together, inspects the tort
claim, and gets it ready to send;
Submitter, who sends the tort claims and verifies receipt by the
proper personnel at the Regional Office;
Complaint drafters;
Logistics expert who gets the paperwork to inmates, and makes
sure everything is read, signed, and filed correctly;
Discovery preparers and supervisors;
Case managers who oversee everything happening in a case.

At a certain point, you need lawyers. You need a good legal mind to
understand when that time has come. If you need substantial depositions,
you’ll probably (but not necessarily) need a lawyer. If you can get the court
to order the BOP to allow the inmate to have access to outside assistance, plus
the wherewithal to do a deposition by video-conference, the inmate can do
the deposition.
How is that so? Technology allows the possessor of the experienced and
expert mind to listen to the colloquy, type questions, and have those
questions appear on a screen. If the inmate can read, in a reasonably
presentable fashion, the witness has to answer. The witness can bob and
weave, but the smart mind sitting at a desk anywhere in the world (so long
as the desk has internet access) writes out follow-up questions. Thus the
inmate asks intelligent questions, and corners the witness.
Of course the government won’t like that protocol. That means they’re
left to wonder about the brain(s) behind the inmate witness. The inmate
comes across as a genius - but really, they only need to know how to read a
Teleprompter.
Don’t make the same mistake twice. Use checklists, to make sure you do
everything right. Document the process. When it comes time to recruit a
lawyer, you want to be able to show them that you’ve done first class work,
and you’re not going to get shot down on a summary judgment motion by the
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government.
You’re probably coming to the conclusion that this is a multi-million
dollar project. If so you’re right. The point I’m making is that there is no
other way to beat the feds. You have to be big and strong enough to get a
judgment and take their money every time. Yes, indeed, this message is
targeted to the top 1/10 of 1%. But everybody needs to hear it. Everybody
needs to play their part. Everybody needs to play a tight game. Quit picking
daisies, dude, and start looking for the fly ball coming your way. Please!
This is serious business.
You also have to use strategy with setting up the tort claims. You should
hit them from both ends. Start arming all incoming inmates with the
information necessary to demand treatment within medically reasonable time
frames. Show them how to make a record of efforts to get care. Then load
them up with a tort claim.
When you file the tort claim, make sure you’re ready, willing, and able
to make the government do not one but two things. One, they provide the
care, first class. No temporary fillings! No temp garbage in the prison dental
office, none at all! Throw the temporary filling material in the trash, or pay
the price. First class work or nothing. That’s your mantra.
Two, you make them pay. Here’s why and how that’s going to work out
for you. When you get a first class, professional expert. When you timely
submit your expert report, you have created a swearing contest, at minimum.
The government can pony up its own expert. That doesn’t matter.
A swearing contest means a trial. The DOJ doesn’t want trials. Neither
do you - but that’s beside the point, because you’re going to get settlement
money or a trial - they pick. You want money, plus good medical and dental
care. As long as you have a swearing contest, you’re going to either have a
settlement, or a trial.
Price it reasonably. If dental care to the community standard, for your
area, would cost $5,000 (without any discounts at all) try to get about $15,000
to $25,000, plus all costs, including fair market value of work done from the
tort claim drafter and forward, plus the care that a reasonable dentist would
recommend, if cost wasn’t a major consideration. That’s if they make you
pony up $400 to file the complaint. If they want to settle the tort claim
proper, try to get between $5,000 and $15,000, depending on circumstances.
Partials and false teeth aren’t part of the equation. If they provide such
things timely, and you’re satisfied, that’s fine. But if they stiff-arm you, and
force you to file the tort claim, demand the dental care that your dentist
expert recommends for you. That’s not partials - that’s implants.
Just so you know, I’m told that about 80% of the time false uppers work
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out satisfactorily. Close to 80% of people that try false lowers don’t get along
with them. There’s just too much going on with your lower jaw. If you have
to make sacrifices, try to make them somewhere other than your lower jaw.
Part of what you’re trying to do is to make it clear that they need to quit
making a total joke out of the tort claim process. Filing a tort claim gets you
keys to the courthouse. Government lawyers are supposed to use this
information to settle valid claims, remediate substantial sources of tort claims,
etc.
They don’t. As far as I can tell, only one claim out of more than 40 at
Forrest City resulted in both a cash payment and provision of the required
care. They transferred their problem child to another federal prison. Problem
solved - at least until their problem child got his fingers on another keyboard.
I don’t want to mention any names, but his initials starts with Oscar Amos
Stilley.
My time at Oakdale-1 started with a trip to SHU (Special Housing Unit,
or jail for the prison) and ended with transferring me yet again, and stealing
nearly all my tort claim files.
My time at Beaumont Low was even more interesting, but I don’t have
time to tell you about that right now. Don’t you know that more innocent
people will go to federal prison, with every day I fritter away on fun stories?
Can’t you see I’m busy!?!? Please!
You’re going to work from two ends. On the front end you’re going to
work on each and every incoming inmate. The ACA requires that incoming
inmates get medical and dental evaluations within a fixed period of time,
generally 30 days. That should involve a roadmap for treatment of that
inmate in the coming months and years.
For example, every inmate should get a Comprehensive Dental
Treatment Plan (CDTP) within 30 days of arrival in the BOP. This is a one
page document. It has a depiction of all the teeth in a healthy mouth, with
numbers. There is a place for the dentist to list of all dental issues, and state
what dental work should be done. It is pretty simple, but it is a roadmap for
getting your mouth in good health.
Federal authorities know how to do this work - if they feel like it. A
friend of mine who came to Forrest City Low from a military brig told me
that inmates got a checkup every 6 months. Cavities were promptly filled,
crowns were provided if necessary. Inmates who refused dental treatment
would get a “shot” (disciplinary incident report, by whatever name the
military uses) for what amounts to destruction of government property. In
other words, military inmates were provided with customary and reasonable
dental treatment, and required to accept it. They were expected to maintain
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their bodies in condition to work, if work was required.
To my knowledge I never got a CDTP. I asked for my medical records
in 2011, and continued to make polite request for my records - for the next 9
years. I filed a lawsuit, Stilley v. USA et al, EDAR 2:15-cv-00163 BSM. The
government provided 2,899 pages of discovery, mostly medical records.
Unfortunately for me the discovery was not served on me. It was served
on employees of my adversary, the DOJ-FBOP. My adversaries would not
allow me to make copies. They would not provide a copy of the discovery to
someone that I trusted, in the free world, for my later use.
They knew how toxic that information was and is, to their lawlessness.
They wished to create the appearance, but not the reality, of providing
discovery to which I was admittedly entitled. That’s why they gave
themselves the disks containing the discovery, and told me that I could on
occasion view the discovery on a computer screen - but not make a set for
myself.
How do you make an abstract of 2,899 pages of records, without hard
copy? How do you attach copies of medical records without the ability to
make copies? How do you effectively resist a motion for summary judgment,
when you don’t even know what’s in the discovery? The answer to all those
questions, is that you don’t. That information was worthless to me, during the
litigation.
Judge Brian Miller dismissed my complaint on summary judgment. I
pleaded for an opportunity to get my discovery sent “to the street” to the
hands of a trusted friend, so I could make a hard copy set and get it sent in.
Nothing doing. Boom, you’re out of here, Stilley!
Guess what? Eighth Circuit judges Loken, Gruender, and Kobes
couldn’t see anything wrong with that process.27 They had their political
enemy in their gunsights. So what do they do? Pull the trigger! It’s Oscar
Stilley! You have to defeat him, by any means necessary! Crush him! Of
course, none of these worthies were willing to sign their name to the opinion.
It’s a per curiam - which is to say, “by the court.” Its at once by everybody and
nobody.
While I was at Yazoo City Camp, I saw DVDs in my file, and thought
they were discovery. I wasn’t allowed to take them with me. They were sent
to me in the mail later.
Guess what - the DVDs had video files, but not the 2,899 pages of
discovery. I will get that information, if at all, through the Freedom of
27

Stilley v. United States, 773 Fed. Appx. 327, 2019 U.S. App. LEXIS
20605, 2019 WL 3034870.
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Information Act, other litigation, or through political pressure.
The video files were footage of force feedings, while I was on hunger
strike. One such video was conspicuous by its absence. It was video of the
one force feeding that I was litigating. It was a harsh force feeding,
deliberately designed to hurt me. They refused to give me water though I
frantically pled for it. They ran the tube into my throat latch, bent it
sideways, and ran it out of my mouth. They only realized what was
happening when I clamped down on it. Most people don’t have teeth in their
throat, so one of the medical personnel looked down, and said “its coming
out of his mouth!” They pulled it back far enough to push it again, and put
it in my stomach.
That video was destroyed after I filed the tort claim. According to their
version of events, it was destroyed by no one in particular, no one they could
identify - but not for the purpose of disposing of inconvenient evidence. This
act was done by a very honorable person, even though they couldn’t say their
name. Apparently all BOP personnel are honorable.
I pointed out that this video footage had to be sent to Regional and
Central Office of the DOJ-FBOP. What happened to those files? No matter,
their implausible story was quite sufficient for Judge Miller and the 3 judge
panel at the 8th Circuit. Anything to stomp on Oscar! Anything at all!!!
That works against an economically and politically weak opponent who,
despite his sad condition, shows his hound dog teeth. That DOES NOT work,
in a concerted attack on a crime family that shells out the teeth of the poor
and downtrodden, for filthy lucre and political power. That does not work
when you turn every case into a swearing contest, by the strategic use of well
qualified experts.
Incidentally, I’ve never seen this done to any other inmate. I have
helped many other inmates. The main part of the discovery is asking about
all witnesses and what material knowledge they possess, and asking for the
inmate’s medical record. It always comes, and I can’t recall seeing them play
the head games they played with me.
Back to the program, the means of turning the current dynamic on its
head. Fundamentally, you make your request for care as provided for by the
ACA and BOP Program Statements. Fair is fair. They need to hear the motto
of the New England Patriots. Do your job!
If they force you to
ask for the “keys to the courthouse” its performance plus cash money. No
freebies! They either fix the problem plus pay money, or you file your
lawsuit. You get your expert primed to testify that the BOP’s performance
fell below the standard of care, and that you were damaged thereby. That
gives you a swearing contest, which gives the right to a trial.
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You don’t demand as much money. Reward early settlement. Try to get
1 to 3 times cost of treatment, depending on pain, further suffering, etc., on
the tort claim proper. Raise that to 3-5 times, if you have to sue.
I’ve seen courts try to have it both ways. When convenient they observe
that the FTCA only provides for monetary damages. When convenient they
claim that providing care for which the inmate has been stiff-armed for years
eliminates the cause of action. Of course, they can’t actually have it both
ways. Plaintiff establishes his cause of action by the tort claim. If he has a
claim, it doesn’t go away because of remedial action. Remedial action
mitigates but does not eliminate liability for money damages.
Understand why you’re starting at both ends. There is a 2 year statute
of limitations, for filing the tort claim. If the statute is about to run out, you
need to hammer the BOP with a tort claim. It doesn’t matter whether you’re
in prison or not. In fact, you need to firmly establish the principle that
releasing an inmate has nothing at all to do with their liabilities for past
negligence. You will catch as many as you can, that are about to “time out”
their claims.
On the other end, you watch the flow of inmates coming into the system.
If they don’t get proper medical or dental care, you file the tort claim. You
make it clear that any inmate willing to see the litigation through to the end
is going to get the support to get a settlement out of their case.
You’re trying to establish a principle. The principle is that you will
spend any amount of money to win, every time. If they screw an inmate
over, and the inmate has the guts to fight, you’re going to take them to the
hoop, and take their money. Period. You will set the inmate up for a first
class fight. You will not only get their keys to the courthouse, you will get
money to pay for all the costs, and put cash in the inmate’s pocket. They can
count on it.
Don’t worry, you’ll get your money back. You will condition them to
accept the fact that you are an irresistible force. They will understand that a
tort claim, from you, is tantamount to reasonable treatment plus a cash payout.
They will understand that you will absolutely follow a disciplined, calculated
approach that will naturally and probably force them to respect the rights of
all the inmates.
Now, if you’ve stayed with me this far, I’m ready to tell you what to do
for yourself, medically speaking. As soon as you smell the first whiff of
criminal trouble, you need to start working on the following checklist.
1)

Get your mouth right and keep it that way. If you have a lot of
work, you might need to be a medical tourist to Mexico. Get
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nothing but the best that Mexico (or other low cost venue) has to
offer. Its still a bargain compared to US rates.
Get a local dentist, whether or not you go elsewhere for the heavy
lift. Get him to prescribe or at least recommend for you a WaterPik
sonic-fusion Professional, SF-02. Get it and start using it. It’s bad
form to drop your prescription on the Probation Officer’s desk if
you haven’t been using reliably. You might also want a
prescription or recommendation for Glide dental floss, on the
theory of “belt and suspenders.” Take care of your teeth. Make
sure he understands that you value his services and you will pay
well.
Head down to your favorite chiropractor and get your back fixed.
Get him to prescribe or at least recommend you a real nice bed and
pillow, same to be not less than twin size, in other words not less
than 36 inches wide. Make sure you acquire and use said bed.
Once again, hypocrisy is not a good thing, when you’re trying to
spare yourself the gratuitous cruelty of the BOP. Think about how
you come across.
“Paruresis” is also known as “shy bladder” or “pee-shy condition.”
Go to your regular doctor, get a referral to a urologist. Then get a
thorough examination, find out if there is a logical physical reason
for difficulty urinating. I just got a UroLift, which was a massive
improvement for me, at reasonable cost. Do your homework
online before you go to the doctor. Find out what your urologist
says about your situation. If you need plumbing work, do it before
you go to prison.
Tell your doctor you are headed to prison. Figure out what you
need to do before you leave. Assume that medical care in the DOJFBOP is straight-up garbage - you won’t be far off.

This is necessarily a work in progress. Only by sustained, adequate,
intelligent effort will the American public make medical care in federal
prisons come up to constitutional minimums. Expect more writings on this
subject.
That being said, this is what you should achieve, in federal prisons.
These are rational and reasonable goals:
1)

Health Services is well appointed and clean, with excellent reading
material, with an employee available at all times during business
hours, to assist inmates who need medical care. Inmates are
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treated with dignity and respect, given adequate time to attend sick
call, and given reasonable expected time frames for treatment.
2)

Hep-c cases are reduced by at least 95%, curing as many cases as
modern medical science reasonably permits.

3)

Medical trips are scheduled within a time frame no more than 50%
greater than would be necessary “on the street.”

4)

Dental care consistent with what would be provided to a middle
class patient “on the street” is generally provided within 30 days,
and always within 90 days.

5)

Inmates are given reasonable tools and incentives, so as to resolve
as many medical problems as possible by upgrades in diet and
lifestyle, at the lowest cost to the taxpayers.

This is a work in progress. More to come as time permits.
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This book has as an addendum a motion for reduction of my sentence,
together with a brief in support. That’s for a lot of reasons.
One, I want to teach you how to read a brief, which is predicate to
learning how to write a brief. Lawyers read and write briefs for a living. It
is easy for us to forget just how much time and effort it takes to really read,
much less fully comprehend, a solitary 25 page brief. Most people just won’t
do it. Even if they are interested, and care about the issues, it takes a lot of
time and effort. That job tends to go to the back burner. Eventually that task
falls off the list.
Second, this is part of the story. This book is not a brief. In a brief you
state propositions and support them with authority - if you want to be taken
seriously. In a book, you have a story to tell. Admittedly there are plenty of
books that have copious citations to authority at the bottom of the pages.
Mostly those books are read by professionals dealing with that subject matter
- and few others.
This is not that kind of book. Some things you’ll have to take on faith,
until such time as I have a chance to duke it out with an adversary. Then, if
you’re one of those rare birds that likes to watch and truly follow a legal fight
from the sidelines, you’ll get your chance.
Third, I want to explain to you the motivations and ideas that underlay
key aspects of my case. That’s part of the story. That’s a big part of the story.
People do things for reasons. They might be good or bad or barely formed,
but they’re still reasons.
Both man and beast behave in ways that they perceive to be in their own
best economic interests, broadly construing the term. If you understand
economic interests, broadly construed, thoroughly enough, you can
accurately predict the behavior not only of other people, but of every sentient
creature. That’s why I’m trying to help you understand the motivations of
the various players in the federal criminal prosecutorial machine. If you
understand their interests, you can predict with satisfactory accuracy their
behavior. If you correctly predict your adversary’s behavior, you can govern
your own actions so as to maximize your own outcomes.
Let me give you an example. At Yazoo City Camp we fed birds and
wildlife, at the corner of the walking track. I liked the raccoons best.
You didn’t have to ask the raccoons what they liked most. They told
you, in their own way. They ate the best first, always. Why? Because the
raccoons had their pecking order. A more dominant raccoon could run them
off the food at any time. Therefore, the raccoon maximized his economic
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interests by eating the best first. If he got chased away, he was leaving the
least desired food.
It wasn’t just about size. One particularly pugnacious little raccoon
could chase off a raccoon twice his size. Everyone knew that raccoon. He
was always ready for a fight, if he didn’t get what he wanted, even though
there was generally plenty of food to go around. The big raccoons gave the
little scrapper his space - even though they almost certainly could have
whipped him, in a serious one on one fight.
That being firmly in mind, let’s look at the economic interests of the
players in this case. Understanding economic interests starts with the judicial
assignment system.
The case was assigned to Judge Payne. Judge Payne recused himself by
minute order 3-18-2009, nine days after the indictment was filed. At that
point in time the case was shown assigned to the “clerk.”
By the rules the clerk is obligated to randomly assign the case to another
judge of the Northern District of Oklahoma (NDOK). By order, the Clerk is
directed to use a randomized “weighted” process for assigning cases. Take
a look, add up the weights in each column. They all add up to one hundred
percent, for example 14/14 or 35/35. Nothing is left for hand picking.
Currently the NDOK has 5 judges. If a second or subsequent judge
recuses, the process repeats itself. Although the effective weights may
change somewhat during later “draws,” computers can easily weight the
random draw, down to the last 2 judges, no matter the original weighting.
It is possible but highly unlikely that all the judges could be recused, in a
given case.
Case law provides that a judge who is not disqualified has just as much
duty NOT to recuse, as a disqualified judge has a duty TO recuse. In other
words, if you’re not disqualified, do your job. Cases are randomly assigned
for fairness and the perception of fairness, at every stage of the process.
Nobody - not even the clerk - gets to hand pick the judge.
Not so in this case. Check out the following minute order:
03/31/2009
24 MINUTE ORDER by Court Clerk at the direction of
Chief Judge Claire V. Eagan, reassigning case to Judge Stephen P Friot.
Court Clerk no longer assigned to case, changing case number to
09-CR-43-SPF as to Lindsey Kent Springer, Oscar Amos Stilley (a-hc,
Dpty Clk) (Entered: 03/31/2009)
Nobody but Payne recused. If Eagan wasn’t disqualified, she was duty
bound to wait for a random assignment by the clerk, and to preside if the lot
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fell to her. If she was disqualified, she was forbidden to participate in the
selection of the judge who would preside. There is simply too much chance
that the disqualification will bleed over into the selection process.
Do you want your enemy/adversary to pick the judge on your criminal
case? That’s what I thought - and nobody else does either.
Let me just cut to the chase and tell you what happened. Claire V. Eagan
picked a “hit man” to stomp out Springer and Stilley. Stephen P. Friot is not
a judge of the Northern District of Oklahoma. He is a judge of the Western
District of Oklahoma.
To build on this story, let’s start with the constitution, which provides:

In all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartial jury of the State and district wherein the
crime shall have been committed, which district shall have been previously
ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor, and to have the
Assistance of Counsel for his defence.
(Emphasis added)
Article II, Section 2 of the constitution provides that the president has
power to nominate judges, subject to the advice and consent of the senate.
This brings up the steps by which a human being gets the power to hand out
life sentences in harsh federal prisons, not because of their crime, but because
the defendant/victim had the temerity to stand firm on his right to a trial.
Google, who knows everything and (with a little help from his friends)
generally explains things pretty well, gives the following steps to acquiring
this enormous power:
Step 1: A Judicial Vacancy is Announced. ...
Step 2: Home-State Senator Judicial Selection. ...
Step 3: President Nominates Nominees. ...
Step 3: ABA Standing Committee on the Federal Judiciary Rates
Nominees. ...
Step 4: Home-State Senators Submit Blue Slips. ...
Step 5: Senate Judiciary Committee Evaluates Nominees.
Step 6: Senate Judiciary Committee Reports Nominees
Step 7: Full Senate Votes on Nominees
Step 8: Nominees Become Lifetime Judges
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(Emphases added)
If you want to know more about Google’s friend American Constitution
Society, (ACS) from whom I got this synopsis, check out the link - if you can.
If you’re locked up, you can’t. If you aren’t locked up, and you ask Google
for “how are federal judges selected,” that will be found under the second
snippet. When you click for more rows, the synopsis pops up. It’s just the
right length to explain the process without overwhelming you with a
dissertation.
I’m just going to borrow the text under Step 8 verbatim, since Google’s
buddy American Constitution Society explained it so well.
Once a nominee is confirmed by the Senate, she or he receives a
Commission, which is the official document empowering the nominee
to assume judicial office. The Oath of Office must then be administered,
typically the Chief Judge of the Court, another judge
on the Court, or a home-state Senator. The final step is investiture, a
ceremonial event where the new judge is sworn in in the courtroom.
(Emphases added)
A federal judge is “invested” with enormous power - but only within a
specific geographic area, and only after an elaborate process in which elected
officials from the executive branch coordinate with elected officials from the
legislative branch. The political process is nowhere more active than it is in
the selection and approval of federal judges. Once commissioned, they are
little gods in their geographic territory, in their black robes and on their
elevated benches. Everywhere else, subject to exceptions not relevant here,
they are nothing more than distinguished gentlemen and ladies.
Various federal judges “short circuited” the US constitution and the
political process, by way of an incestuous little piece of work they called
“Miscellaneous Order # 23” (Misc. 23). Who was prime mover behind this
assault on the constitution is not exactly clear. Robert H. Henry, Chief Judge
of the 10th Circuit during relevant time periods, signed the order. It’s a safe
bet he didn’t come up with this idea all by himself.
To summarize, Misc. 23 appointed all the judges of all three Oklahoma
federal districts (northern, eastern, western) to all three Oklahoma districts.
That’s bad enough in and of itself, but in actual practice there was another
trick they used, to sharpen the consequences of their unconstitutional scheme.
Rather than random assignments, the judges were hand picked for the
assignments.
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The cited authority for Mis. # 23 was 28 USC 292(b) which provides that:
(b)The chief judge of a circuit may, in the public interest, designate and
assign temporarily any district judge of the circuit to hold a district court
in any district within the circuit.”
Misc. 23 was temporary in name only. By its terms it lasted for a year,
with a proviso that it also lasted “as may be required to complete unfinished
business.” For an unknown number of years prior to the criminal case
against Oscar Stilley and Lindsey Springer, this order was simply re-issued
on an annual basis.
What constitutes “public interest?” It is fair to say that if all five judges
of the Northern District of Oklahoma, (NDOK) the public interest requires the
appointment of a qualified and disinterested judge, to preside over the case
or controversy. Do Americans want litigants to escape the judicial process
altogether because all the judges in a district are disqualified, for whatever
reason? Of course not. That offends our basic sense of justice.
If you go to the NDOK website it will tell you about random assignment
of judges. If you look in the midst of their General Orders, you will read
orders requiring random assignment. Even when you look at Misc. #23 you
don’t see any express intent for hand-picked judges. Nothing informs the
public that a carefully crafted system of random assignment just turns to ashes
- when they feel like it.
Does a scheme to surreptitiously short-circuit the random assignment of
judges constitute the “public interest?” Decide for yourself.
The first practical effect of Misc. #23 was that judges lawfully awarded
a single commission in one federal district now had three commissions, one
in each of three districts. The second was that the chief judge of each district
could throw random assignment out the window, as long as he was willing
to pick a judge from one of the two other districts.
Now take a look at the dates in the two docket entries. From the 18th to
the 31st of any given month is some two weeks. Random reassignment is a job
that can be done by any deputy clerk in the office. The computer spits out the
name of the next judge, and the clerk prepares the docket entry. The process
is fast and easy.
Remember, we’re talking about a process in which the government has
70 days to try the case, subject to certain exclusions. Two weeks is a long time,
relative to the overall process.
So let me explain to you what was happening. Telephones are ringing.
Judges are talking to their peers. The subject of the calls is this. “Who’s the
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best judge out of the 14 in our arsenal, to stab up Springer and Stilley?” That
judge is going to be “it.” That judge has the job of getting a conviction
regardless - law, facts, and legal ethics be damned.
That’s pretty strong words, since we already know that Stephen P. Friot
is the judge picked by Claire V. Eagan. Let me explain to you how Friot got
the nod.
Friot had just gotten through committing an abomination against a
beautiful and gracious lady named Skoshi Thedford Farr - on tax charges.
Lengthy speeches on tax law will cost me eyeballs, (that’s why tax lawyers get
paid the big money) so let me reproduce certain text from United States v.
Farr, 536 F.3d 1174, 1179 (10th Cir. 2008).
.... The court acknowledged, with some regret, that its jury instruction
"forecloses [closing] argument that the defendant did not evade the
quarterly employment tax because all she was ever assessed for was the
trust fund recovery penalty," and "cuts . . . clean off" Ms. Farr's primary
trial defense based on the language of the indictment. Aplt. App. # 11 at
115, 114. The court went on to state that "it rankles me to be having to
scab over this problem [that] could so easily have been avoided. . . . [B]y
giving this instruction, I'm pulling the case out of the ditch for the
government, and as I said, it rankles me to have to be doing that." Id.
Aplt. App. # 11 at 113, 115. Ultimately, the jury convicted Ms. Farr, and
the district court sentenced her to thirty months in prison, three years of
supervised release, and $ 72,076.21 in restitution, but suspended the
sentence pending this appeal.
(Emphases added)
At page 1183 Judge Gorsuch wrote:
In a real sense, it is as if Ms. Farr had been charged first as if she were
herself the corporate employer with quarterly tax liability and then, after
the government's witness admitted Ms. Farr was not the employer and
owed no quarterly employment taxes, separately and additionally
charged as a person responsible for the corporation's liabilities under a
veil-piercing theory. Simply put, as the district court aptly observed at
sentencing, Ms. Farr was "charged with evading a tax that [she] never
owed and for which [she] w[as] never assessed" (quarterly employment
taxes), and when the government detected the problem at trial, "it
turned out that I had to fix the indictment in the jury instructions."
Aplt. App. # 16.
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(Emphasis added)
In other words, Judge Friot was (virtually by his own admission) a
partisan, not an impartial judge. Note carefully that Friot said he was “having
to” scab over the government’s problem, and that he “had to” fix the
indictment in the jury instructions. He felt an obligation, a duty to ensure
that the government won regardless of the law and regardless of the facts.
Friot totally trashed out Farr’s right to a grand jury indictment. Here’s
what the 10th Circuit said on Farr’s subsequent appeal, United States v. Farr,
591 F.3d 1322, 1325 (10th Cir. 2010):
Neither the district court nor this court made factual findings
tantamount to a judgment of acquittal. See Hunt, 212 F.2d at 544
(holding that the district court's conclusion that the packages were not
in the "mail" as defined by statute when the theft occurred constituted
a factual resolution of one of the elements of the crime in favor of the
defendant and was equivalent to acquittal). While the district court
implied that the government was incapable of proving the first element
of the offense--that the quarterly employment tax was "due and owing"
of Farr, it never found that the government could not or had not proven
that element. For instance, the district court said that it was "pulling the
case out of the ditch for the government," implying that the government
could not otherwise prove its case without finding that the government's
evidence was insufficient.
(Emphases added)
Friot and the government got their way because Friot was willing to
dodge the question he was duty bound, by his oath and judicial ethics, to
answer honestly and forthrightly. Put that in your pipe and smoke it.
I must humbly beg your pardon for such long quotes, especially the one
coming next. However, the quote tells the story so perfectly that the
quotation below amounts to veritable parsimony of language. Plus, the late
US Supreme Court Justice Thurgood Marshall , who wrote the opinion,
deserves credit and remembrance for this small part of his contribution to
western civilization. Benton v. Maryland, 395 U.S. 784, 796-797 (1969) reads
in pertinent part:
Maryland argues that Green does not apply to this case because
petitioner's original indictment was absolutely void. One cannot be
placed in "jeopardy" by a void indictment, the State argues. This
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argument sounds a bit strange, however, since petitioner could
quietly have served out his sentence under this "void" indictment had
he not appealed his burglary conviction. Only by accepting the option
of a new trial could the indictment [*797] be set aside; at worst the
indictment would seem only voidable at the defendant's option, not
absolutely void. In any case, this argument was answered here over 70
years ago in United States v. Ball, 163 U.S. 662 (1896). In that case Millard
Fillmore Ball was indicted, together with two other men, for the murder
of one William T. Box in the Indian Territory. He was acquitted and his
codefendants were convicted. They appealed and won a reversal on the
ground that the indictment erroneously failed to aver the time or place
of Box's death. All three defendants were retried, and this time Ball was
convicted. This Court sustained his double jeopardy claim,
notwithstanding the technical invalidity of the indictment upon which
he was first tried. The Court refused to allow the Government to allege
its own error to deprive the defendant of the benefit of an acquittal by
a jury. Id., at 667-668. "Although the indictment was fatally defective,
yet, if the court had jurisdiction of the cause and of the party, its
judgment is not void, but only voidable by writ of error . . . ," and the
Government could not have the acquittal set aside over the defendant's
objections. Id., at 669-670. This case is totally indistinguishable.
Petitioner was acquitted of larceny. He has, under Green, a valid double
jeopardy plea which he cannot be forced to waive. Yet Maryland wants
the earlier acquittal set aside, over petitioner's objections, because of a
defect in the indictment. This it cannot do. Petitioner's larceny conviction
cannot stand.
(Emphases added)
Now you can see clearly what went on in the Farr case. The indictment
was drafted by bumbling fools, incapable of effectively navigating the
complicated world of tax law and unwilling to admit their need for a
technical expert. The prosecutors were deaf-mutes, unwilling to listen or pay
attention to increasingly obvious signs that they had royally screwed up.
They had Skoshi Thedford Farr in their gunsights, and they intended to take
her down - no matter the cost, no matter the fall-out, no matter the violence
done to the justice system and the public perception thereof. They have
enormous public relations resources. They’re confident that fixing the fallout
later is more attractive than dispensing dispassionate and disinterested justice
in the first place.
Judge Friot saw that Farr was not guilty of the crime charged in the
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indictment. He probably didn’t have a prior personal hatred for Skoshi Farr.
He just wanted to perpetuate the aura of invincibility that the US
Department of Justice has carefully cultivated , polished, and refined for
many decades.
What is an “aura of invincibility?” In this case it is the perception that
the DOJ always takes down it’s target. By “always” I don’t mean strictly,
technically, literally always. I mean to say that it is with such reliability that
resistance is usually futile and always foolhardy. The only thing that matters
is that they want to take you out. The sooner you “take a knee” the better off
you will be. The DOJ-FBOP is full of inmates doing 30 years, 40 years, or
life, not for what they did but for their impertinence in putting up a fight. Put
that in your pipe and smoke it.
I’ve got names, I’ve got the facts, I’ve got the legal bases for remediation
of these evils. I can prove beyond reasonable doubt utterly lawless judge
shopping, the manufacture of known false testimony and evidence, and a
host of other lawless and vile deeds.
I’ll gladly give the names and the facts, on one condition. If the Attorney
General of the United States publicly states that he is committed to correcting
constitutional violations on the basis of sufficient proof, I’ll pick a test case
and lay it out - publicly. If I’m lying or overstating my case, expose me as a
fraud! If I know whereof I speak, either release the victims of such judicial
fraud, or give damages for false imprisonment, or in an appropriate case do
some of both.
Why am I doing this? Because my thesis is that the United States
Department of Justice is to this very day an organization that has devoted
itself to corruption and wickedness. If they wish to break off their sins with
righteousness, they should have the chance - for my benefit as well as theirs.
If they ignore me, then you, gentle reader, can be sure that they cherish their
power and ability to commit such evil deeds. The choice is theirs. Ordinary
Americans are the only ones able to make the powers that be pay a price in
the court of public opinion.
This country has gone far afield from its founding principles, but bear
with me while I cut and paste one more clip of beautiful legal prose, this time
flowing from the pen of US Supreme Court Justice Neil M. Gorsuch in United
States v. Haymond, 139 S. Ct. 2369, 2376 (2019):
Consistent with these understandings, juries in our constitutional order
exercise supervisory authority over the judicial function by limiting the
judge’s power to punish. A judge’s authority to issue a sentence derives
from, and is limited by, the jury’s factual findings of criminal conduct.
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In the early Republic, if an indictment or “accusation . . . lack[ed] any
particular fact which the laws ma[d]e essential to the punishment,” it
was treated as “no accusation” at all. 1 Bishop §87, at 55; see also 2 M.
Hale, Pleas of the Crown *170 (1736); Archbold *106. And the “truth of
every accusation” that was brought against a person had to “be
confirmed by the unanimous suffrage of twelve of his equals and
neighbours.” 4 Blackstone 343. Because the Constitution’s guarantees
cannot mean less today than they did the day they were adopted, it
remains the case today that a jury must find beyond a reasonable doubt
every fact “‘which the law makes essential to [a] punishment’” that a
judge might later seek to impose. (Citations omitted).
(Emphases added)
This is the same Gorsuch whose name shows up about a half dozen
times in the trashing of the due process rights of Oscar Stilley, during an
attempt to get the wherewithal for the one direct appeal to which Stilley was
entitled. Yes, we’re talking about that Gorsuch. When the chips were down
he chose to join in with the DOJ, to stomp out Oscar Stilley’s right to one
direct appeal. That detracts not one whit from the fact that his reasoning and
writing skills are second to none.
Now let’s get back to the main point. Judge Friot knew the Skoshi Farr
indictment was pure garbage. He knew that it accused her of a crime that she
could not possibly commit. He knew that an honest ruling on the motion to
dismiss meant that Skoshi Farr walked out the courthouse door a free
woman. No prison, no fine, no ankle bracelet, no restitution, no supervision.
Therefore Judge Friot trampled on his own conscience and the
fundamentals of criminal law, by refusing to grant the motion for judgment
as a matter of law, on grounds of insufficiency of the evidence.
Just a little note about an important legal principle. Any honest
jurisdiction has a firm and fixed rule that the question of sufficiency of the
evidence is tested first, in any criminal prosecution.
Why? Because if the
Defendant wins on that theory, the case is over and nothing else matters.
There is no “judgment” under which the judge can inflict punishment. More
importantly, if the judge has an “out” to let the case hit the trash can under
circumstances that permit re-trial, the prohibition on double jeopardy means
nothing. That’s why courts have a solemn duty to refrain from waxing
eloquent about an error that allows retrial, before issuing an honest ruling on
every legal theory that would by constitutional mandate prohibit retrial.
Follow the progression:
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From 1984 through 1999, Ms. Farr served as the general manager
or administrator of her husband's alternative medicine clinic in
Oklahoma City, which he operated from 1978 until his death in
December 1998.
The clinic has had some trouble with the IRS at least as early as
1995. This became a civil investigation, which for whatever
reason(s) morphed into a criminal investigation.
The first case (OKWD 5:06-cr-00191-F) starts with an indictment
(Docket #1) 08/15/2006, jury verdict of guilty on Count 2 and not
guilty on Count 1 on 02/20/2007, and concludes with a Judgment
and Commitment Order 08/08/2007 (Docket #67) Farr is sentenced
to custody of Bureau of Prisons for a term of 30 months;
Supervised Release 3 years; She is ordered to pay restitution in the
amount of $72,076.21; Special Assessment fee of $100.00 due
immediately;
The mandate reversing this garbage conviction shows up on the
district court docket 09/10/2008.
The second case (OKWD 5:08-CR-00271-F-1) starts less than 2
months later, with an indictment (Docket #1) 10/21/2008 and
concludes with a Judgment and Commitment Order 10/28/2011
(Docket #88) The second sentence is identical to the first, except the
incarceration is now 33 months rather than 30 months. Selfsurrender to prison is extended to 12/6/11, (on an unopposed
motion to extend the time for self-surrender to 12-12-11) but a
motion for stay (release) pending appeal is denied.
According to the BOP inmate locator, Skoshi Farr was released
04/25/2014, whereupon she began serving that utterly fraudulent
trick bag known as “supervised release.”
On January 6, 2020 Skoshi Thedford Farr departed this life at the
age of 72, much too young for such a vibrant and vivacious human
being. May she rest in peace, and may her posterity prosper.
Nearly all her golden years were consumed with the cruel
depredations of the Tax Division of the DOJ-FBOP.

Here’s the takeaway. Farr should have walked out the courthouse a free
woman, no later than 2-2-07, with no worry of another attack by a vengeful
Tax Division of the DOJ. In fact, she endured two appeals, more than 3 years
of additional litigation in district court, all with her own retained attorneys.
The government took almost five long years to snuff out her hope of liberty,
before locking her up.
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Judge Stephen P. Friot and not less than six 10th Circuit judges, without
exception, engaged in deceit, circular reasoning, and subterfuge, to claim that
Judge Friot made no rulings that in essence found that the evidence was
insufficient to convict. Not a solitary appellate judge dissented from this
judicial whitewash job, in either opinion. In fact, their main concern seemed
to be to help stupid prosecutors make it harder for defendants to expose their
incompetence. For example, consider this jewel on page 1181, flowing from
the pen of our old friend Neil M. Gorsuch:
Had the government simply charged Ms. Farr generically under Section
7201 with the willful evasion of a tax, we might have a different
situation. But it did not. Instead, the government opted to include in its
indictment particulars about the nature of the tax at issue, specifically
charging her with evading the "quarterly employment tax for
ATHA-Genesis Chapter due and owing by her." It is settled law in this
circuit, as elsewhere, that the language employed by the government in
its indictments becomes an essential and delimiting part of the charge
itself, such that "[i]f an indictment charges particulars, the jury
instructions and evidence introduced at trial must comport with those
particulars."
(Emphasis added)
Let me translate for the non-lawyers reading this. “Ok, you dumb-ass
prosecutors, we bought you the books and sent you to school, and you still
didn’t learn anything! Let me explain to you yet again how you hide the ball.
Never be honest and forthright in an indictment, or some smart-aleck lawyer
like Oscar Stilley is going to eat your lunch and embarrass you. Never but
never pin yourself down to any theory of criminal liability, if you don’t
absolutely have to do it. Be as vague and indefinite as you can possibly be.
We will reliably back you up on appeal, when the victim complains about
your perfidy. The average American has the attention span of a gnat, and
thus doesn’t provide meaningful deterrence to your crimes. Roll with us, we
will always wear the white hat.”
Does that help you understand why I spent so much time and effort
impressing upon you the absolute criticality of getting the prosecutor’s ass in
a crack the one time you can do it, and don’t turn loose until she has exactly
one strictly delineated theory of criminal liability per count? Even when the
circuit judges reverse, they’re trying to help the government cheat you out of
due process and the right to a grand jury indictment, as they themselves define
the terms.
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Just in case you think litigating is a cheap and easy prospect, let me
quote certain text from an email sent from AUSA Doug Horn to Mark
O’Dulio in the US DOJ-Tax Division, on June 21, 2006 (NDOK 4:09-cr-43 SPF,
Dkt. # 80-3 page 2):
The NDOK is a small district with very limited resources. We are
two lawyers down and a third lawyer just had a relapse in her cancer
and will be undergoing chemo. Even if we were full staffed, I am not
sure that we would have the resources and expertise to handle such a
wide ranging conspiracy that I believe that Stilley and Springer have
perpetrated. You will not find two more worthy candidates for
prosecution.
(Emphasis added)
It sounds very much to me like Doug Horn thinks they need more than
three lawyers for the task of prosecuting this one case. Don’t forget that these
lawyers each have support staff, and budgets for litigation support services
such as those I hope to offer to you. After all, you and I are presumed to
know the law.
If I am chargeable with knowledge of the law and all of it, how much
more the entire US Attorney’s Office in Tulsa, Oklahoma? Stilley & Springer,
says Horn, are the most wonderful candidates for prosecution, but his entire
office doesn’t feel “up to the task” of prosecution. Poor baby! He needs some
help!
More on this a little later. You can already see that they think that
putting three more lawyers back into service isn’t enough bolstering of the
prosecutorial apparatus. Therefore, very soon, we’ll take a look at what they
think is good enough for Stilley and Springer.
Before we leave this topic, we need to consider what the prosecution
team (which could virtually be said to include Friot) thought about dragging
Skoshi Farr through the mud for almost 5 years after she should have walked
away a free woman. How much do you think the government spent in that
five years? Could they prosecute her on less than 3 lawyers with all office
staff and outside support? Susan Dickerson Cox is the dumb bunny whose
name shows up on both dockets. Talk about a career case!
The first case had one other counsel of record for the government, Vicki
Behenna, whose name shows up only at the top and on her entry of
appearance at Docket 51. Pay no mind to that. Often the great majority of
your adversaries operate in the background. You barely even know their
name, if at all. They do the scut work to help stupid and spiteful people like
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Susan Dickerson Cox keep responsible and high paying jobs.
One would think that Skoshi Farr would deserve some sympathy from
her adversaries and even from Stephen P. Friot, who made a mockery of her
constitutional rights. After all, she showed spunk, she put up an admirable
fight, and she had legal merit to at least some of her arguments. She was a
worthy adversary.
Wasn’t two appeals and an additional trial some
punishment in and of itself?
You would be so very wrong. In the first case Skoshi Farr was sentenced
to 30 months. In the second case she was sentenced to 33 months. So what
happened? Did the historical facts change? Hardly. The restitution ordered
is the same on both dockets, down to the penny. So what happened?
Let me put this in layman’s terms, and pardon my French.28 That’s
Susan Dickerson Cox’s way of saying TAKE THIS YOU FILTHY BITCH, FOR
THINKING THE CONSTITUTION APPLIES TO YOU TOO, NOT TO
MENTION THE PUBLIC EMBARRASSMENT YOU LAID ON ME IN THE
REPORTED CASES!!! THIS TOOK LONG ENOUGH, BUT I GOT YOU
NOW, AND I’M PROUD TO SAY I BURNED YOU JUST A LITTLE BIT FOR
YOUR IMPERTINENCE! THINK ABOUT ME WHILE YOU’RE DOING
THOSE LAST THREE MONTHS.
At this level, three months is exactly one additional point on the
sentencing table. I didn’t research to know exactly, but I’d bet Farr went from
19 to 20, and she got the bottom of the Guideline Range both times. That’s a
guess but it is an educated guess.
So here’s my question. How did historical facts change in the
intervening period of almost five years? If I’m wrong in this case, I certainly
am not in others. I’ve seen it in the dockets and the case files more times than
I can count. Many federal inmates are doing life sentences not for the crime
but for the audacity to stand on their constitutional right to a jury trial.
They’ll be slowly, mercilessly, relentlessly ground down to a nub. The DOJFBOP will on a daily basis reinforce the idea that rules are for other people,
not them. Great sums will be spent on their medical care - when it’s too late
to matter. The inmate’s lifeless body will be sent back to their family, if they
have any family left by the time the shuffle their way off this mortal coil. You
the taxpayer will pay for it all.
A federal criminal trial alone will wipe out the net worth of a middle

28

The standard phrase for a French speaker using coarse language is “pardon
my English.” Both idioms hark back to various times when the French and
English hated and fought each other, for reasons that often seem somewhat
inadequate to the modern mind.
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class family, defined as the 20% constituting the middle quintile. A trial and
appeal will wipe out or nearly wipe out the net worth of the middle quintile
and the next quintile up. I have no idea how Skoshi Farr managed to
maintain retained counsel for the duration of her slow motion nightmare.
Hopefully you can now see the evil of letting the government have more
than one “bite at the apple.” With the current structure of our system,
winning a federal criminal trial is only a win if you consider fighting yourself
to economic and emotional exhaustion a win, so long as you aren’t convicted.
In all honesty, an indictment and trial is punishment in and of itself.
Guess what? In some 19 years of law practice, I’ve learned that most
people will spend everything they have, if they think they have even a
reasonable chance of preserving their liberty. Next to life, that’s the last thing
you give up. People will defend their personal liberty with every fiber of
their being. They will give it all up for their chance of winning.
That being said, AUSA Doug Horn wrote the following on 6-21-06, at
Docket 80-3 page 2:
I think that Stilley is also toast on tax charges by the simple venue would
be in the Western District of Arkansas.
I dare you to get an English teacher to diagram that “sentence.” Horn is an
Assistant US Attorney for the NDOK, in a high position with a large salary.
He is virtually apoplectic with rage against Oscar. Somewhere in his vicious
little pea brain he knows that there is no venue in the NDOK, with respect to
Oscar Stilley’s own personal alleged tax obligations. He just can’t quite put
it down in words - at least not in a coherent sentence.
I would contend that the extra 3 months on Skoshi Farr was tacit
admission that she was right. Why you ask? Because I’ve seen so many
plainly guilty individuals get modest sentences that appeared to conform to
the ideals of determinate sentencing (sentencing in which similar facts should
beget similar sentences).
A plainly guilty person is no threat to the DOJ’s “aura of invincibility.”
Nobody really thinks they’re going to “beat the rap.” Neither the DOJ nor the
district court feels any insecurity. They’re going to get their target. Why beat
up on a target you will easily take down?
Keep in mind, this is a book not a legal brief. All the masochists reading
this should consider themselves cordially invited to read my legal brief, the
motion too if the spirit moves them. Read it two or three times if you feel like
it. Both pleadings serve my purposes not only for an attack against the
wickedness that put me in prison, but also as teaching aids. If you want to
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learn to read legal writing, this is your chance. If you want to help your
lawyer defend you effectively, you need to be able to help him with the legal
writing, at least on some level. I’m not trying to make a litigating machine
out of a high school graduate. I’m trying to make the most of the time that
you are willing to give me, to improve your odds.
It is insanely difficult to get substantial attention to a complex tax case
in which the docket alone is 66 pages, with over 7,000 pages of docket items,
almost 4,000 pages of transcript, and over 30,000 pages of discovery.
Sometimes you have to try, so I’m going to give you an example of my best
effort. I wrote the following post on Facebook:
Yesterday's post was so much fun I decided to try this thing again. I'm
posting the links to my motion and brief for the reduction of my 15 year
prison sentence. Now everybody knows that real people don't read
legal briefs for fun. However, based upon my extensive religious
expertise, I first offer this for the purpose of "mortification of the flesh."
(If you wish to send an offering please ask for my PayPal and allow me
to first inquire as to your motives and sanity.) Second, as an amateur
psychologist, I offer it for the treatment of masochistic tendencies. (My
prices are too cheap to meter so don’t bother with PayPal here.) Read
the brief first - it’s more fun. If that doesn’t put your masochism into
remission, read the motion too. Severe or antibiotic resistant cases
should click through all the links. (WARNING: If your interest in this
legal prose persists for more than 4 hours, consult a real doctor
immediately.)
If you comment please remember that I (born male & still that way last
I checked) have a massive ego and it is kind of tender right now. Please
don’t hurt me - I can’t stand pain. However, I’ll man up and take it
better if you tell your friends about this post. HIT IT QUICK!!!
Remember Donald Trump??? I could be de-platformed or even
disappeared for failure to accept responsibility, lack of contrition,
arrogance, obstinacy, obduracy, the lust of concupiscence, and other
offenses that sadly escape me at this “Biden moment.”
[links omitted]
Just quickly, I’m trying to make you laugh or at least chuckle. I’m
fishing for interest. I want Facebook “likes” but not at the price of fakery.
Just looking matters, click here if you want to see it on the screen. I’m trying
to teach. I hope that you find the process and the experience beneficial.
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Getting back to the story line, people rat themselves out, as far as their beliefs
and motivations. People like District Judge Stephen P. Friot, and Charles
O’Reilly, who prosecuted me, think that no one will know why they did what
they did, when they did it. They’re quite right - unless someone distills the
facts down so they tell a story. The better you tell your story, the better your
chance of shaking the hounds of hell off your trail.
Sometimes a list helps. Much of the time, any of the facts in a case can
be easily and convincingly explained away as long as each fact is taken in
isolation. The more you put the pieces of the puzzle into place, the more the
picture becomes clear, and the harder it is to convince the audience of the line
“nothing to see here - keep on moving!”
Here’s the point I want to make. Forget for the time being any argument
of the actual merits of the prosecution against me. My point, at the time
being, is that neither Friot, nor O’Reilly, nor the DOJ, nor their subsidiary the
DOJ-FBOP, nor any of the judges before whom I have pleaded civil cases
since my incarceration 4-23-10, have the slightest belief that I am actually
guilty of the crimes for which I was sentenced to 180 months confinement.
I’m going to do this by numbered list for a lot of reasons including but
not limited to the fact that I respect your time. I could have written three
briefs of 25 pages, without running out of meritorious arguments. But an
attempt to catalogue all the evil deeds committed by the government in a
criminal case suggests you don’t quite think you have them cornered yet. If
you’ve gotten this far I appreciate it and hope you’ve found it worthwhile.
So here goes with the facts which, taken together, proves that all the key
players in both the executive and judicial branches of the US government
know and believe that the criminal prosecution of Oscar Stilley is a pure
unadulterated fraud:
1)

2)

3)

After denouncing Stilley in the harshest terms, Doug Horn could
not or would not get an indictment against Stilley in the place
where he thought venue would lie, that being the Western District
of Arkansas (WDAR), on charges on which he said Stilley would
be toast. This is true even though (according to O’Reilly) Stilley
was still under IRS investigation in the WDAR as late as 11-9-09.
O’Reilly at Docket 276 page 6 declares that “Nowhere does the
Indictment allege that either Defendant willfully failed to file a
Form 1040.” Failure to file a form is no crime at all, unless the
failure was done “willfully.”
I filed a motion for transcripts at public expense 12-1-2009. On 112-2010, Friot denied this unopposed motion, knowing full well that
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it would for all practical purposes destroy Defendant Stilley’s
ability to effectively defend, litigate, or appeal.
Springer appealed by and through counsel. Stilley was relegated
to adopting Springer’s arguments. Failure to adopt Springer's
appeal arguments would have constituted a waiver of the issues
raised therein.
Stilley’s appellate docket in 10th Circuit 10-5057 is ten pages.
Activity in pursuit of my right to one direct appeal is highlighted
in yellow. Take a look, let the color do the talking. To sum it up,
the 10th Circuit made a complete mockery of my legal right to one
direct appeal.
The last filings by Stilley in NDOK 4:09-cr-43 were Dkt. #443 on
2-24-11, a motion seeking an order requiring the government to
refrain from obstructing Defendant Stilley's right of reasonable
access to the courts, and Dkt. 454, a reply to response in support of
said motion. Stilley complained bitterly about the refusal to
honestly process administrative remedy requests. Friot denied that
motion 4-20-2011 on grounds of that administrative remedies had
not yet been exhausted. Docket 455. Defendant Stilley has
continued since that time with consistent and diligent efforts to
exhaust his administrative remedies in that regard.
In Stilley v. USA, Eastern District of Arkansas (EDAR) 2:15-cv00163-BSM, Judge Brian Miller dismissed this civil case without
ever ordering the government to serve on Stilley 2,899 pages of
discovery responses, consisting mostly of my medical record. The
government still has Stilley’s personal medical records, in the
hands of security personnel, and refuses to turn them over.
Anything, anything at all to scorch the earth on Stilley. After all,
in war, money is the worst of all contraband, because it commands
everything else.
Stilley currently has a pending appeal to the 5th Circuit, (21-60022)
from litigation in the Southern District of Mississippi, Stilley v. Barr,
SDMS 3:19-cv-6, seeking amongst other things an order
commanding the DOJ-FBOP to cease and desist from interfering
with Defendant Stilley's right of reasonable access to the courts.
The government declares, with a straight face, that Stilley has
attempted more than 50 administrative remedy attempts over a ten
year period of incarceration, but has not succeeded in fully
exhausting a solitary remedy. They make this claim even though
I rub their nose in one specific, numbered claim the government
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admittedly to be exhausted in a pleading in EDAR 2:15-cv-00163.
Stilley has spent over 400 days in SHU (Special Housing Unit, or
jail for the prison) on hunger strike, has suffered about 13 “shots”
(formal disciplinary incident reports) and three retaliatory transfers
to other prisons, mostly for his refusal to abandon his claim of right
to peaceful petition under the US Constitution.
The IRS attacked Springer and his wife civilly, grabbing money out
of their accounts between verdict and sentencing. The IRS put
Springer out of his house right before sentencing, turning his world
upside down when he needed order in the worst way.
Friot on 11-17-09 (the day after the guilty verdict) ordered both
defendants to work or do public service at least 30 hours per week.
Counting prep and travel time that cost the defendants some 80
hours per week, until the requirement was lifted 4-5-10. In other
words, in a case for which the government thinks three lawyers to
be not enough, we were forced to give away the lion’s share of our
productive time until some 2 weeks before sentencing.
Friot included in his sentence a “separatee recommendation”
which operates as an order to keep Stilley and Springer apart. That
keeps us from working together on the appeal and other legal
proceedings. That also guarantees that even if Springer gets his
full docket and docket items, I won’t be able to use them. The
DOJ-FBOP intimidates my dear mother so severely she will at my
request send legal papers to anybody but Lindsey Springer. She is
afraid to send anything to Springer for me.
Perhaps the most blistering indictment of Friot’s good faith and
honesty is the fact that he struck my motion for judgment as a
matter of law and for new trial under circumstances that he knew
to be illegal and stated to be illegal in written decisions both before
and after striking my mission critical pleadings, and refusing to
allow amendment. He struck Springer’s motion for judgment as a
matter of law under the same circumstances. This is the same
modus operandi he played against Skoshi Farr: when all else fails
refuse to rule on the key issues. If Friot could have put words on
paper that made the slightest sense, while denying me relief, he
would have done it.

This list is far from exhaustive. Far, far, far from exhaustive.
The world can know beyond any reasonable doubt that nobody,
NOBODY, involved with the conviction and incarceration of Oscar Stilley
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honestly believes he is or ever was guilty of any crime. Federal judges rarely
commit more evil than necessary to take down their quarry - for the same
reason that raccoons eat the best food first. There is a political price to pay for
flouting the law - or at least the possibility of it, at least some of the time.
They’re into benefits, not costs.
Let me help you with Friot’s thinking at the time of sentencing, which
you could construe as a stand-in for the thinking of the rest of Stilley’s
adversaries. The jury was “hung” on Stilley until he gave a “dynamite” or
“Allen” instruction. Oscar in particular is making him nervous. He already
knows that Stilley will bite back in a heartbeat, given the chance.
Let me illustrate. O’Reilly wanted to sneak up on Stilley, stab him in the
back about lawyer disciplinary issues, (at least some of which the DOJ helped
gin up) twist the knife real quick, and then run and hide behind Friot’s black
robe, so Stilley couldn’t hit back. Here’s how Friot reacted to their assurances
that they didn’t want to lead the Court off into any briar patches, at page 2461
of the trial transcript:
7 THE COURT: That's precisely the point. There's
8 every intention to do that by Mr. Stilley. And he has
9 got at least some superficially plausible pegs to hang
10 his hat on in terms of taking up the time of this Court
11 and jury relitigating Arkansas Bar disciplinary
12 procedure. We're not going to do that.
The best way to neutralize Stilley is to give him a “lights out” sentence,
along with draconian restrictions in the supervised release. Friot wants to
terrorize Stilley into keeping his mouth shut about the evil deeds of Friot and
the government, between which, to borrow Friot’s phrase, there is “no
daylight.”
At the time of the sentencing there was no legal path to reduce or
eliminate the sentence, except through a direct appeal or that shadow of its
former self, habeas corpus or its stand-in, colloquially known as a 28 USC
2255, or more commonly simply a “2255."
The DOJ tricked Congress into imposing a 1 year statute of limitation on
2255, mainly because it is far easier to crush a man’s litigating capacity for a
year than it is to crush it for the duration of a draconian sentence. Plus, it is
much easier to snuff out a man’s last vestiges of hope if the privilege of habeas
corpus is in his mind cut off forever. There are exceptions, fig leaves to cover
the most monstrous misdeeds, but they actually help the DOJ to crush out
hope.
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Springer generated over 3,000 pages after I dropped out of the district
court litigation. I have generated shelves full of material involving my own
due process, liberty, and civil rights interests, as well as those of other
inmates. That’s how I brought fire and brimstone down on myself in such
measure, despite my adherence to legitimate and honorable prison rules
generally.
Springer succeeded in reducing his sentence by not a solitary day or a
solitary dollar. I didn’t even get to square one. I didn’t get the chance to even
start on my one direct appeal. Trying to do an effective appeal without the
docket and docket items is impossible. It is ipso facto legal malpractice to even
try.
Now you need to know why my motion and brief exists, more than 2
years from the end of my sentence. This is the DOJ’s worst nightmare - an
inmate with meritorious claims, who is still is “custody” yet has access to
those things indispensable for effective litigation.
The First Step Act of 2018 gave me 18 USC 3582(c). That gives inmates
a door of opportunity that simply didn’t exist until December 2018. When
the next piece of the puzzle arrived, I was working on a motion NOT to
reduce my sentence per se, but rather to get Friot to exercise his 3582(c) power
to require the DOJ-FBOP to put me on home confinement. From there I
intended to draft the motion and brief that you see on the end of this book.
The next piece of the puzzle was covid-19. Due to my age, offense
characteristics, time served, etc., I was a candidate for a security reduction
from “camp” to “home confinement.”
I will never forget the day I found out that my name was on the list. Mr.
Dontae Dennis, a piece of work if there ever was one, was Assistant
Supervisor of Education (ASOE) for FCC Yazoo City Low. He perceived his
main job duty to be the obstinate and obdurate obstruction of all things
educational.
I had pushed just a little too hard on the powers that be. Mr. Dennis had
some primitive electronic keyboards in his office, bought with taxpayer
money for inmate use. Months of talking proved entirely futile. Frustrated,
I decided to try refusing to eat, running my blood sugar down, proving the
fact to Medical, and repeating the process the next day. I intended to be
cooperative enough to stay out of SHU, while consistently making DOJ-FBOP
brass nervous. I hoped they’d fold at some point in time. I didn’t expect
them to call my bluff. After all, I had a reputation.
I knew enough about my body to show them a blood sugar below 50
with reasonable reliability. I consider that a special skill and to this very day
pride myself on the possession of it. I’d explain the tricks of my esoteric trade
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in this book, save and except for the fact that the delay involved would cause
innocent people to go to prison unnecessarily. Blood on my hands is a price
that I am not willing to pay. I can write that later, whilst you’re spreading
this information out to everyone you know that needs it. When I write the
book on hunger striking, I hope you’ll buy it and read it and use it to your
advantage.
Back to the story yet again, (do I have a knack for bunny trails, or what?)
I misjudged my captors. It turned out that they preferred to put me in SHU
(Special Housing Unit, or jail for the prison) rather than instruct Dontae
Dennis to keep his word, at least in part, just this once.
That’s how I came to be in SHU on the day that Passover packages were
to be handed out. I always but always engaged in hunger strike when placed
in SHU. I wanted the DOJ-FBOP to understand that fault was beside the
point. If the DOJ-FBOP didn’t get permission beforehand, SHU placement was
tantamount to “Oscar’s on hunger strike, yet again.”
I didn’t care if they took my name in vain from the SHU Lieutenant’s
office to Central Office in Washington, DC, and at all points in between. I
was determined for them to know my name, if they had the audacity to put
me into a 7' X 10' (give or take) concrete box. I didn’t need to last forever, I
just needed to outlast them.
I was at FCC Yazoo City Low because FCC Yazoo City Camp doesn’t
have a SHU. I had already turned down the Passover food package, which
caused me no end of emotional turmoil. At one of the most important annual
appointments with Yahweh my Elohim, I was turning down all food. I felt
like I was choosing my precious hunger strike record over an appointment
with my Creator.
I was locked in the SHU law library, in temporary holding as I was being
taken from a hunger strike assessment in Medical. My old case manager,
with whom I had good rapport, came to the door and told me I was making
a hard job out of an easy one. He told me that he had seen my name on the
list, and that I would soon be on home confinement, able to use a real
computer.
No Passover meal ever meant so much to me. No Passover meal has
brought me such unrestrained delight. No Passover meal ever felt so much
like manna from heaven. I was ecstatic. The memory of that day is indelibly
etched into my brain. I will cherish that experience, and all that it signifies,
until the day I shuffle my way off this mortal coil.
That’s why the nefarious plans of Friot and O’Reilly and their ilk didn’t
work out quite like they planned. That’s why the DOJ didn’t utterly and
completely snuff out the hope that resided in my heart and mind.
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You might think I hate Friot & Co., for what they did to me, and want
you to do the same. After all, they put me under a cloud for years, then
shattered my world with more than a decade of incarceration. They visited
upon me the soul-searing pain of leaving my children de facto fatherless for
the majority of their minority. They left me virtually destitute, practically
helpless to contribute to the material needs of my children.
Sure, I could feast on hate, if I so chose. I prefer to let you judge my
attitude by my words and deeds - you’re going to do that with or without my
permission. A friend of mine for whom I have the highest respect said that
his prison experience could be summarized with the words “eat, sleep, hate.”
He’s a dead guy now. I’d like to outlive my adversaries.
I’d rather try to drive a wedge between Friot and the pack of losers that
squandered so much political capital for him. He pulled Susan Dickerson
Cox’s garbage case out of the ditch, and how did the DOJ repay him? By
putting another garbage case straight off in the ditch, through wretched
incompetence and worse, and asking Friot to “save it” for them. That is how
they repaid the favor.
You get more of what you subsidize and less of what you tax. If there
is no cost for abject incompetence, it should come as no surprise that you get
more of it. Imposition of the cost provided for by law naturally and probably
has a deterrent effect on incompetence.
Just for a moment, let me brag on Friot. His entry on Wikipedia has the
following paragraph:
In June 2017, Friot controversially suggested he would give a reduced
sentence to a 34-year-old counterfeiting defendant if she got medically
sterilized. He suggested it because she had seven children and had lost
parental rights to six of them. In February 2018, he sentenced the woman
to a year in federal prison, and he defended his sterilization suggestion
by arguing the U.S. Supreme Court "has yet to recognize a constitutional
right to bring crack- or methamphetamine-addicted babies into this
world."
On this I support Stephen P. Friot to the hilt. He wasn’t trying to hurt
this woman. He was trying to help her. He should have done this, without
shame, and without the slightest apologies. He was right to defend his
action, and I wish him well. Moreover, he should understand that I plan to
devote the rest of my life to a basic, foundational principle:
Every child deserves two competent parents and the best set of
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genes reasonably possible under the circumstances.
Now please what understand what I’m trying to do with Stephen P.
Friot. I’m offering him the carrot and the stick. I’m telling Friot that he’s
getting on up in years, it’s time to think about legacies.
First, Friot gets a chance to compare and contrast Stilley and Springer.
Stilley grabbed onto the bone of due process and absolutely refused to turn
loose. Whilst Springer was racking up over 3,000 pages in the record mostly
on stuff that had no realistic chance of practical success, Stilley was laying
low and laying a foundation. He was laying a foundation for an attack on the
roots of the DOJ’s decades long war on the constitutionally protected right of
due process.
For every man attacking the root of evil, there are a thousand hacking
at the branches. Gentle reader, decide for yourself where along that
continuum Oscar Stilley belongs.
Friot can know for a practical certainty that Stilley will not give up, until
he has everything back including his civil rights. On that score Stilley will
exercise not only his 1st Amendment right of peaceful petition but also his
right to speak, to write, to publish.
At the same time Friot can clearly know that Stilley has provided him
with a very nice off-ramp. If this off-ramp doesn’t make the grade, more offramps are coming down the pike.
If he takes the off-ramp, Stilley will work on the foundational principle
set forth above. Friot can be sure that his honesty and integrity will
contribute to the peace, safety, security, and well-being of his own posterity,
as well as others. Stilley’s not out to get even with Stephen P. Friot.
Ok, the DOJ spooks (hi spooks! :-):-):-)) will be reading this too. You
know that the price of a year of a man’s liberty, taken unlawfully, is generally
speaking in the neighborhood of $1 million, give or take. Stilley’s not “run
of the mill” and might not go that cheap. Therefore I’m giving you an offramp too, as soon as you figure out that the price of keeping your lawless
conviction of Stilley, measured in political capital, is more than you are
willing to pay. If you will let me help you make your words concerning
prison living conditions, educational opportunity, medical care, etc., comport
with the truth, you can buy my Federal Tort Claims Act (FTCA) civil claim
for no money at all.
You see, as Friot said at Sentencing Transcript page 448 lines 11-12, the
feds know how to print money. I’ll spot him that one.
I know how to earn money. I can make my own way in the world, and
I could do it even better if my captors didn’t do dumb stuff like casually
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knocking me out of not one but two good $25 per hour jobs with health
insurance, and then letting me keep one at $13.75 with no insurance. I don’t
need their money, and I’m not going to take it unless they insist on forcing me
to teach them a hard lesson about hypocrisy.
Enough already with explanations to my adversaries.
Right now I want to explain to you, gentle reader, my target audience,
the deal I want to present for your consideration. I cannot believe that any
significant number of persons not within the gun-sights of the federal
prosecutorial meat-grinder will read this book. Why would they? A touch
of masochism? A severe case of masochism? That’s why I’m speaking to you
as if I already know something about you.
I’m trying to pull your chestnuts out of the fire. I’m trying to help you
get that thing most precious to anyone who is about to lose it. I am trying to
help you get your fair chance at due process.
Of course I want money, and you want me to have it too. In war, money
is the worst of all contraband, because it commands everything else. In case
you haven’t noticed, this is war, if by another name. Therefore you want me
to have the resources to fulfil all my commitments, no matter how many
vicious attacks the DOJ launches against me.
But this is not just about money. I need you to help me back. I need
your co-operation to change your world, for the better. Assuming you’re
locked up, I’ve been in your shoes. I know the cruelty and abuse heaped
upon you. I know how polite society perceives us. I know your pain, and I
would like to ease it, to the extent of my reasonable capability.
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Start with the ball in my court. I’ve left out a lot that is mission critical
for your success. For example, you absolutely need a thorough analysis of
hunger striking, how to do it, when, the medical aspect, why it works and
when it won’t. You need the low-down on using the administrative remedy
system. Unless you gang up on your adversary, and do it right, you can be
sure that you will lose. Turn the tables, get what you’ve got coming.
You need the wherewithal to understand the post-conviction remedy
process, so as to protect and preserve whatever you have, if anything.
Forewarned is forearmed.
I need to provide you with well organized sets of the Program
Statements and American Correctional Association (ACA) Standards and
Expected Practices. I need to teach you how to attack with those materials.
I haven’t yet taught you enough about civil litigation.
I need to teach you the unifying principles that make all these tactics
vastly more powerful because you use all of them to attack a single problem.
I need to teach you to concentrate enough force to get the job done, then
move on to the next project. I need to teach you to rank and organize your
offensives so you make advances at the maximum rate.
I need to teach you to use public relations to your advantage. Case in
point is the ostracization of sex offenders. You just help your enemy, while
simultaneously wrecking your public image and proving your own
gullibility. I had a cellie at the OKC transfer center, who told me with great
sadness about a good redneck who was stomped to death by people who
should have been his friends. Someone (probably a dirty cop) convinced
them he was a sex offender. The rednecks sent a mob to assault him. The
mob stomped him to death. It takes a long time to live down such follies.
Yahshua the Messiah counsels that forgiveness should be given, if
forgiveness is to be expected. Mark 11:25-26 Think about it.
If you think someone is deserving of worse punishment than that meted
out by a federal judge in legal proceedings, consider this question. What
stops the DOJ from using you as their tool, to destroy a despised “paper
hanger?” What keeps the DOJ-FBOP from transferring me to a new prison,
telling the inmates I’m a “chomo” before I get a chance to show who I really
am, and offering a carton of cigarettes to stomp me out? What if this gang
assault kills me or maims me for life?
What I’m asking you to do right now is to refrain from hatefulness that
could prove exceedingly counterproductive to your own interests. Please
refrain from hating another human being on the basis of accusations of a
prosecuting authority that you yourself know full well to be corrupt to the
core.
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I’d like to be your PR man. Please don’t make any PR nightmares for
me. Use your time to improve yourself, not to create any disastrous new
liabilities.
I need to teach you how to get good food, and plenty of it, no matter
your place of confinement. Oakdale-1 had delicious food on less than $3 per
day food cost. I know because they said that was their budget, in their
writings. Your food should be expertly prepared. You can get this, you just
have to understand how it’s done, and take a disciplined approach.
I need to teach you how to make your prison compound beautiful. I’ve
seen wretched landscaping, and nice landscaping. I need to teach you how
to make sure that every form of vegetation on the compound is second to
none. Your trees should have the best genetics, perfect pruning, and vigorous
growth. You should attack and overcome every objection to the idea that
your prison compound should be drop dead gorgeous, a profusion of the
finest plant life.
I need to teach you how to make sure your housing units have the best
books, newspapers, magazines, and other reading materials possible. Forget
about going to the library or chapel to read. Get the best, in your housing
unit. Get the best and keep utilization rates high.
I need to work on the appendices to this book, but that is an effort that
will never end. Sure, there’s a limit to what I can print out, as part of a book.
But I need to make my appendices - by whatever name - first class
ammunition in your fight for liberty and constitutional government.
I’m promoting sacred name bibles.
Here’s why.
In the 1st
commandment, Yahweh introduces himself as our mighty ones, says that he
is the one who brought his people out of Egypt, (Mitzrayim) out of the house
of bondage, 50 days previous, and forbids other mighty ones before his face.
In about 4 pages he lays out the foundational rules for the governance
of human society. Then he says this:
Exodus 23:22 (ESV) “But if you carefully obey his voice and do all that
I say, then I will be an enemy to your enemies and an adversary to your
adversaries.
I feel a great need for an enemy of my enemies, and an adversary of my
adversaries. You may guess some of the reasons in the text of this book. I’m
willing to hearken to his voice for such protection.
Do you feel the need for someone to help you, to lead you out of the
house of bondage? Read the 1st commandment in a sacred name bible, one
that hasn’t been tainted by the false pen of the scribes. Memorize it. If this
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book means anything to you right now, the 1st commandment is highly
relevant to you.
That’s why I want every jail pod, and every prison housing unit, to have
no less than the following:7777
1)
2)
3)
4)
5)
6)
7)

The Scriptures, by Institute for Scripture Research
The Sacred Scriptures, Bethel Edition, by Assemblies of Yahweh
Strong’s Exhaustive concordance
Green’s Interlinear Bible, 4 volume set
Hebrew and Greek concordances and lexicons
The Great Controversy, by Ellen G. White
Expositor’s Bible Commentary, Frank Gaebelein, (General Editor)
at least Volume 1. This is a fabulous text from which to learn
ancient history, just fabulous.

If you need help acquiring these resources at good prices, let me know. I’ll
do what I can to help you get them.
Just in case you think the Christian religion has this covered, know this
fact. Not one Christian in one hundred, in the United States of America, can
tell you the first three words of the ten commandments. There are two
reasons, which you need to keep carefully separated because the sources of
error matter.
Number one, they just don’t have a clue. The words spoken from the
mouth of Elohim to every member of the congregation of Israel, orally,
written in stone with the finger of Elohim, written in stone yet again after the
first set was shattered, placed in an ornate box and carried with the house of
Israel everywhere they went, defended by striking Uzzah dead on the spot
for his “innocent mistake,” and finally housed in one of the greatest wonders
of the ancient world, just aren’t important enough to learn, and certainly not
to memorize.
If they want to know what the first commandment says, they’ll go look
it up. That’s what bibles are for, right?
Second and perhaps more important, the first three words of the ten
commandments are covered up, by the false pen of the scribes.29 Having
asked the question many times, I remember a solitary Christian who
confidently recited the opening line from the first commandment, as rendered
29

See Jeremiah 8:8, but read two or three translations of that because
some of the scribes didn’t really care for the criticism. Yes, King James,
this barb’s for you.
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by the King James Version. He was an anomaly. The vast majority of
Christians don’t even know them by number. Most of the time you’ll get a
timid “thou shalt not?”
If you want to know why Elohim took his name out of the mouths of the
people who from the birth of their namesake patriarch were destined to give
praise to his name,30 read Jeremiah chapters 42-44. Spend good time on it,
because it has a lot to do with the reasons that you’re most probably going to
be cooling your heels in prison for quite some time, if you aren’t there
already.
Furthermore, the recipe for making him so angry that he takes his name
out of your mouth is also the recipe for getting him to put his name back in
your mouth. Quit running back to Egypt for safety and security. Quit
trusting central governments for your safety, your security, and what you need.
Trust the one who brought your ancestors out of the house of bondage some
3,500 years ago - and nobody else.
You see, it was nice Christians who blasphemed31 the name of Yahshua
the Messiah by making the production of alcohol for a wedding celebration
(not medical purposes) a felony, during the run-up to national Prohibition a
century ago. Yes, in essence they denounced their claimed savior as a felon,
an evildoer of the highest order. The result of committing the original sin
(substituting man’s judgment of right and wrong for that of the Creator set
forth in his eternal word) was disastrous and grossly expensive, but they
didn’t learn. The establishment of organized crime in this country wasn’t
enough to make them repent.
They doubled down and picked a new target - recreational drugs.
Trillions of dollars later drug overdose deaths continue to spike, but they
refuse to learn or confess error. The fact that overdose deaths have increased
by 7 fold, from 10,000 per year to 70,000 per year, in perhaps a quarter
century, means nothing to them.32 The fact that their laws continue to
produce the opposite of the desired results means nothing to them. They
proliferate laws on every imaginable topic, such that no human being can
possibly know all federal crimes, even at a basic level. Apparently it is so
30

Genesis 29:35, but you need a sacred name bible for this too.

31

If this is too harsh a term, I beg your pardon. Pick one you like
better.
32

National drug induced overdose deaths were less than 20,000 in
1999, versus about 70,000 today, but a quick search did not tell me the
exact year they were less than 10,000. It was almost certainly in the
1990s.
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much fun to commit the original sin that the perpetrators just can’t quit.
They refuse to admit that the social ills in their society are the direct
result of the violation of the ten commandments.33 They refuse to admit that
the solution to social ills caused by violating the ten commandments is to quit
violating the ten commandments, and not to scab over problems created by their
own base instincts and evil deeds. But they have a pretty good excuse for
their misdeeds. How do you keep commandments you don’t know and don’t
care to learn?
These nice Christians are the ones who will vote “guilty” in your
criminal case, on the basis of a good smokescreen, evidence or lack thereof be
damned. Put that in your pipe and smoke it.
Yes indeed I want you to read good books like “Licensed to Lie: Exposing
Corruption in the Department of Justice,” by Sidney Powell. I want you to have
the best practice tools, so much that you will toss second best, for which you
paid $50, in the garbage and replace it with the best, rather than suffer the
slightest intrusion on your time and effectiveness. I want you to work hard
and give your best shot at defending your liberty in the best way possible.
I want you to use the six days in which you are instructed to labor and do all
your work, for those purposes.
But the seventh day is a Sabbath of Yahweh our Elohim. I want you to
give Yahweh his Sabbaths, (both weekly and high) for rest and a set-apart
convocation with him. Trust him to make the rest of your week productive.
Keep his covenant, and trust him to be enemy of your enemies and adversary
of your adversaries.
That is why I’m helping you get these resources. They are indeed
relevant to the defense of your liberty. The sooner you figure that out, the
better off you will be.
Now for the ball in your court.
Start with the reading material in the jail pods or housing units. Make
sure you have the best material for the inquiring mind desirous of furthering
his useful education. Limit the literary garbage, make sure you have room for
important law books, Sun Tzu’s “Art of War,” reference materials of all kinds,
the best sacred name bibles in the world, etc. Make sure someone subscribes
to Wall Street Journal, New York Times, and at least 2 dozen of the best
magazines. Maximize the reading time, of useful and educational works.
Minimize the time spent on fiction having no redeeming social value.
Make sure every inmate has the best reasonably practicable, for legal
33

Technically the “ten words” but we customarily call them the ten
commandments.
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practice materials. Spend the money - it’s worth it, many times over. Get
similar works by different publishers, compare in order to decide which you
like better. Get info back to me about which is best and which is second best.
You and I both have a duty to learn, as fast and as well as we can.
Get people with a good public reputation to make the offer of goods and
services necessary for inmates to effectively vindicate their constitutional
rights with or without a lawyer. Pile on the offers. Play tag team, putting an
inmate together with friends not in prosecutorial gunsights. Copy your offers
to the Associated Press, the local newspaper, and other news outlets. Make
this an issue.
Load every defendant for bear. Play a tight game. Teach others to fight
more effectively. Teach others their rights. Vindicate all your rights.
Constantly acquire and distill useful information. The enemy of your enemy
is your friend. Help every friend to whom you have access.
If you need something, talk to me. Yes, I have to have money in order
to make things happen, but if you think you have a chance, give me a chance.
Let’s see if we can make things work for both of us. Keep in mind that a
united front will give you the chance to get things that would otherwise be
nothing more than a pipe dream.
Choose for yourself whether you will give Yahweh his Sabbaths, his
appointments, (feasts) and adherence to the terms of the covenant he made
at Mount Sinai. Go read Exodus 20 through 23. Make photocopies and mark
it up, as to what you can abide and what you can’t. Don’t let someone else
put words in the mouth of the Creator. See what he actually says, and ask
yourself whether the deal is worth the cost to you. Ignore the traditions of the
elders, the speculation, and the preachers who don’t even know his name.
Ask yourself if keeping the terms of this covenant is too high a price for such
a mighty enemy of your enemies and adversary of your adversaries. Then
govern your actions accordingly.
I know this book lacks mission critical information, for example a
chapter on how and when to hunger strike. Why am I going public now,
instead of tying up loose ends first, and then publishing?
Because if I do, innocent people will go to prison, for no good reason.
People will get sentences far more severe than they would have, had they
used the strategies in this book. Delay is costly, and the price is accounted for
in years of human liberty. I’ll write the other material and make it available.
Keep your eyes open.
It’s your turn at bat, my friend. Knock it out of the park.

APPENDIX 1: ATTORNEY-CLIENT CONTRACT - POTENTIAL THIRD
PARTY PAYOR OR GUARANTOR
1.

PARTIES

The parties to this agreement are _____________ [attorney or law firm]
(Attorney) and Client, whose name is set forth in the signature block at the
end of this agreement. As used in this agreement, "person" includes artificial
persons. Pronouns include both genders, unless otherwise required by the
context.
2.

SCOPE OF REPRESENTATION

The parties mutually agree that Attorney will provide Client with
representation and assistance of counsel with respect to any conference or
questioning by law enforcement or prosecutorial personnel, including but no
limited to formal arrest, detention, "stop and frisk," search by warrant, or
formal or informal request to otherwise search the person or property of
Client. Attorney may also provide services with respect to other criminal or
civil matters within the scope of Attorney's normal practice.
Client acknowledges that Attorney is not a regularly practicing federal
criminal defense attorney. If Client requires an attorney to enter appearance
in a federal court with respect to criminal charges, Client agrees to seek
counsel elsewhere. Should the need arise, Attorney may but is not
contractually required to provide assistance in locating and retaining a
suitable federal criminal defense attorney.
3.

ATTORNEY'S FEES, COSTS, AND EXPENSES

All time of Attorney, including time reasonably expended prior to the
signing of this agreement, time spent assisting in locating another attorney,
etc., will be billed at the rate of _____________ per hour, billed in increments
of 1/10 of an hour or part thereof. All time of Attorney, including travel time,
is billed at the standard rate. However, in case of travel on behalf of multiple
clients, the cost of travel will be equitably apportioned to the clients receiving
services as a result of that travel.
Client agrees to pay reasonable costs and expenses incurred on behalf
of the Client. Client is entitled to prior notice of extraordinary costs and
expenses, to the extent practical. Copies are billed at 10 cents per impression.
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Support personnel are billed at the rate of ____ for basic tasks generally
of a clerical nature, and at the rate of _______ for work involving the skills
ordinarily exercised by a paralegal.
Monthly itemized billings will be emailed to Client as well as any and
all guarantors of payment of fees, by the 5th of the following month. Client
agrees to examine the bill and make objections, if any, within 30 days of
receipt. Objections to any item on the bill may be raised by responsive email.
Objections to hourly billings not raised within the time period fixed herein
are waived, absent an extension agreed upon in writing. Extensions may be
requested and granted by email.
Upon request, Client will be provided a current itemized statement of
time, costs, deposits of funds, etc., at any point in the month, for guidance
with respect to the rate of expenditures for legal services. All such statements
will be supplemental to the regular monthly billings.
Client is expected to deposit a retainer in the IOLTA (Interest on
Lawyers Trust Accounts) account of Attorney, sufficient to pay all charges
when due. Fees and costs will be deducted when and as incurred, or on a
monthly basis, at the discretion of Attorney. In case of a billing dispute, the
disputed amounts will remain in, or replaced to the IOLTA account pending
resolution of the dispute. Attorney's fees are encompassed solely in the
hourly rate. There is no "deemed earned immediately" sum to be deducted
from deposits to IOLTA pursuant to this agreement. Client is encouraged to
ask questions about time already expended, or other issues of interest, prior
to signing this contract.
4.

COMPETENT SERVICES, CONFLICTS OF INTEREST, ETC

Client is entitled to services in conformity with law and attorney ethical
rules. Specifically but without limitation, Client is entitled to competent
representation free of undisclosed conflicts of interest, attorney-client
confidentiality, prompt consultation, etc.
Client acknowledges that Attorney provides services for other individuals
who may or may not have a conflict or potential conflict with Client. A
conflict may interfere with the provision of services to either client. Client
therefore agrees to provide Attorney with information necessary to determine
whether or not a conflict may actually exist, at the beginning of
representation, and as appropriate during the representation.
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Client has been informed that some other party is or may be paying
Attorney's fees, or guaranteeing the payment of Attorney's fees, or some other
combination thereof. Client remains ultimately responsible for the payment
of all fees and costs. The actual payor or guarantor of fees may or may not
be the real party in interest. The identities of all real parties in interest may
not at the present time be ascertainable. It should be understood and
presumed that any payor or guarantor of the fees incurred under this
agreement intends to maintain the maximum possible opportunities for a
"joint defense agreement" for as long as possible, should litigation arise.
Client acknowledges that cooperation with prosecuting authorities is
generally incompatible with a joint defense agreement. Attorney has brought
this fact to the attention of the Client, who agrees to the representation
despite the payment or guarantee of payment by one or more other persons
or entities.
Client expressly acknowledges that the payment of fees by another may
have the appearance of influence, or actual influence, over the interests
and/or motivations of an attorney. Attorney has discussed this matter with
the Client, who agrees to the representation despite the payment or guarantee
of payment of fees by another.
Client acknowledges that the scope of representation under this
agreement does not include cooperation with prosecutorial authorities.
Client acknowledges that cooperation generally indicates a more serious and
involved legal engagement than that which is contemplated in this
agreement, often involving substantial "deemed earned" retainers, a regular
federal criminal practice, entry of appearance in federal court proceedings,
etc. If Client desires to cooperate with prosecutorial authorities, it will be
necessary to substitute counsel skilled and experienced in this technical area
of law. Client acknowledges that the payors and/or guarantors of Client's
attorney's fees are likely to be able to discern the fact that attorney has been
substituted with another attorney, and infer cooperation or potential
cooperation. Client understands and acknowledges this fact, and specifically
waives any claim that confidentiality has been breached as a result of any
termination of representation in this case.
Client acknowledges that Attorney will retain all information gained as
a result of this representation, and will continue to represent other persons
in the normal course of practice. Client agrees to promptly give formal
written notice of any claim of conflict of interest, to Attorney, by a writing
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signed by Client or duly authorized legal counsel. Client acknowledges that
if any other person is denied representation because of a claim of conflict,
Attorney will be duty bound to explain the conflict and the source of the
conflict, in order to allow that person to timely retain other counsel, sufficient
to maintain reasonable continuity of representation.
Client acknowledges that a substantial possibility exists, that a joint
defense agreement will inure to the benefit of Client, in case of litigation
whether criminal or civil. Client directs Attorney to exert all reasonable
efforts, on his own behalf, to keep open the possibility of a joint defense
agreement, as long as such is reasonably possible and consistent with
attorney ethical rules. Client agrees to refrain from behavior incompatible
with a potential joint defense agreement, during the pendency of the
attorney-client relationship.
Attorney agrees to provide vigorous and competent legal services for the
duration of this representation. Client agrees that this representation is junior
to any prior relationships with other clients, and that Attorney will be entitled
to continue representing such parties, after the termination of representation,
to the extent that such representation is not violative of attorney ethical rules
or other legal authorities.
Client has been informed and acknowledges the right to seek
independent counsel with respect to this attorney-client contract. At the
request of Client, Attorney will take such steps as are reasonably necessary
to maintain the status quo, while Client seeks the advice of another attorney.
Client furthermore agrees that this representation is junior to any prior
relationships with other clients, and that Attorney will be entitled to continue
representing such parties, after the termination of representation, to the
extent that such representation is not violative of attorney ethical rules or
other legal authorities.
Client has been informed and acknowledges the right to seek
independent counsel with respect to this attorney-client contract. At the
request of Client, Attorney will take such steps as are reasonably necessary
to maintain the status quo, while Client seeks the advice of another attorney.
Client by his signature below represents that he has read this contract,
that he has asked all questions concerning matters of interest to him, and
agrees to the terms of this contract.
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By:_______________________________
Client

_________________
Date

By:_______________________________
_________________
Attorney
Date
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The following terms are set forth with definitions/explanations, relevant
to federal criminal charges. This appendix is not meant to take the place of
a legal dictionary.
ADMAX - The highest security prison in the federal prison system, located
near Florence, Colorado. AUSA - Assistant US Attorney, a lawyer who works
for the US Attorney for a given district.
CHOMO - Derogatory and offensive slang term implying the words "child
molester," generally applied to all sex offenders without regard to the nature
of their offense.
CMU - Communications Management Unit - a prison specially designed to
impose extreme limitations on an inmate's ability to communicate with the
outside world.
GRAND JURY - In the federal system, the grand jury consists of 23
individuals selected to consider charges. It takes a majority of 12 to return an
indictment.
INDICTMENT - Formal charges approved by a grand jury. This is generally
but not always Docket #1 or #2, on a federal criminal docket. The indictment
is almost always actually drafted by the AUSA.
INFORMATION - A charging instrument. Essentially an indictment that has
not been approved by the grand jury. An information cannot be used to
charge a felony without the consent of the defendant.
PETIT JURY - Often simply "jury," the petit (small) is a jury of 12 persons,
generally with one or two alternates, that hears a federal criminal case.
PRECEDENT - 1. A legal opinion, generally one that supports a legal
proposition urged by a party; 2. The order for a ruling. In state courts, the
judge often asks counsel for the prevailing party to "prepare the precedent"
and supply it to opposing counsel for review. Not done so much in federal
court, where court personnel generally draft court orders.
RAT - Derogatory term for an individual who cooperates with the
government. See also "Snitch."
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SHU - (pronounced like the shoe on your foot) Special Housing Unit, or jail
for the prison. Mostly 2 man cells.
SMU - Special Management Unit - A harsher prison environment, generally
consisting mostly of concrete and concertina razor wire. Not a pleasant place.
S/O - Pronounced as initials, as in "ess-oh." Generic term for anyone
convicted of an offense of a sexual nature.
SNITCH - Term applied to a "cooperator." Generally, one who gives
information about alleged criminal activities, to federal authorities. Also
applied to persons who give information to prison authorities, about the
disapproved activities of other inmates. See also "rat."
USP - US Penitentiary, the highest commonly used security level, other than
AdMax or possibly some special units.
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
UNITED STATES
V.

PLAINTIFF
4:20-CR-99-3 GFC-RVW

JOHN DOE, ET AL

DEFENDANTS

APPENDIX 3: DEFENDANT JOHN DOE'S MOTION FOR DISCLOSURES
UNDER BRADY/GIGLIO, ETC
Comes now Defendant John Doe (Defendant) and for his motion states:
1.

Defendant Doe hereby requests the prompt disclosure of all discovery

or exculpatory information pursuant to Brady v. Maryland, 373 US 83 (1963);
Giglio v. US, 405 US 150 (1972); or progeny.
2.

Such disclosure should include but not be limited to impeachment

material, criminal history information, prior bad acts, consideration,
promises, or leniency, threats, prior testimony, capacity to testify, etc.
3.

Defendant Doe requests that all such material now in the possession of,

or available to the government, be disclosed within 14 days; and that all such
information coming into the possession of the government at a later time be
disclosed within a reasonable time of the discovery or knowledge of that
information.
4.

Defendant Doe requests the disclosure of all information discoverable

under any federal rule or any local rule, applicable to federal criminal cases.
5.

The government should be required to make reasonable inquiry of

proper persons in the offices of counsel for the government, or other offices
or persons likely to have discoverable information, so as to ensure that all the
government fully complies with its disclosure duties.
6.

Defendant Doe requests the disclosure of any facts for which he will or

might be punished in the case of a guilty plea or guilty verdict or finding of
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guilt after a bench trial, other than or in addition to those facts set forth in
plain language within the indictment.
WHEREFORE, Defendant John Doe respectfully requests an order
commanding the government to comply with all lawful discovery and
disclosure requirements, within 14 days of the court's order, based upon the
exercise of reasonable due diligence; commanding the government to
supplement within a reasonable time of coming into possession or knowledge
of discoverable information; and for such other and further relief as may be
appropriate, whether or not specifically requested.

By:____________________________ ________________
John Doe
Date
Madison County Jail
Anytown, AL 12345
CERTIFICATE OF SERVICE - PRISON MAILBOX RULE
Defendant by his signature above pursuant to 28 USC 1746 declares under
penalty of perjury that on the date set forth above he placed a copy of this
pleading in the jail/prison outgoing mail receptacle, with sufficient 1st class
postage attached, addressed to the clerk of court for filing and service via
CM/ECF.
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
UNITED STATES
V.

PLAINTIFF
4:20-CR-99-3 GFC-RVW

JOHN DOE, ET AL

DEFENDANTS

APPENDIX 4: DEFENDANT JOHN DOE’S MOTION FOR DISCLOSURE
OF COOPERATORS
Comes now Defendant John Doe, (Defendant) and for his motion states:
1.

Defendant Doe is currently incarcerated.

2.

On information and belief, Defendant Doe is at least some of the time

incarcerated with "co-operators," who provide information or testimony or
other services for state, local, or federal governments, or their agencies or
associates.
3.

Defendant Doe has exercised his right to speak to government officials

and agents ONLY 1) by and through 6th Amendment counsel, or 2) in
writing, based upon knowledge of the name, ID number, current employment
status, current job title, and disclosure of all government employment within
the past 10 years.
4.

It is well known that the government sometimes uses incarcerated

persons to ask questions and gain admissions from criminal defendants or
unindicted targets to whom the co-operator has access.
5.

If Defendant Doe knows or has good reason to believe that any person,

whether or not incarcerated, is a DE FACTO government agent, or
co-operator with any government agency, he will not speak with that person,
or in his presence or within earshot, except by and through counsel.
6.

If a co-operator has ACCESS to Defendant Doe, that would give said

co-operator plausible basis for testifying about things allegedly said by the
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Defendant, whether or not such testimony might have any basis in fact.
7.

Defendant Doe claims and exercises his 5th Amendment right not to be

a witness against himself in any criminal case, unless and until advised to do
otherwise by competent counsel.
8.

Being involuntarily forced to live in close quarters with a co-operator

carries a serious probability of being forced to live with false testimony,
(which may be utterly devastating) which may also render his 5th
Amendment right not to be a witness against himself in a criminal case or
nearly so.
9.

Defendant Doe has an attorney either on retainer, or on standby, or will

within a reasonable time make a satisfactory attorney available for such
purpose, who can speak with the government or its agents (whether formal
or informal) at the direction of the Defendant, conformably with Defendant
Doe's directives and constitutional rights.
10. The government has multiple "pods" (inmate housing units) at
Defendant Doe's place of confinement.
11. Thus the government can either move co-operators to a pod of their own
choosing, or else identify said cooperators to Defendant Doe.
12. Thus the government will not be prejudiced by being forced to either
disclose all co-operators, when and as they become known, or else promptly
move said co-operators out of proximity with Defendant Doe.
13. Defendant Doe therefore respectfully requests the identification of all
persons incarcerated with him, who are cooperating with any government
agency, or who have co-operated within the past 10 years.
14. Defendant Doe has no intention of committing any unlawful act against
any co-operator. In fact, Defendant Doe intends to exert every fiber of his
being to enforce the Standards for Adult Correctional Institutions, 4th Edition
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(Standards, 4th Ed.) and all other relevant legal authorities governing the care
and treatment of prisoners, on behalf of co-operators confined in any jail or
prison occupied by the Defendant.
15. Defendant Doe therefore respectfully requests the identification of all
persons incarcerated with him, who are cooperating with any government
agency, or who have co-operated within the past 10 years.
16. To the extent that the government has less restrictive means to protect
Defendant Doe's legitimate rights, with less impact on government
operations, Defendant Doe respectfully requests that the government plead
and present any such alternatives for the consideration of this Court, giving
Defendant Doe fair opportunity for response.
17. This request is made for legitimate purposes.
WHEREFORE, Defendant Doe respectfully requests an order that the
government disclose to the said Defendant Doe all cooperators, whether
formal or informal, who have physical access to Defendant Doe while
incarcerated, whether pretrial, post-trial, or otherwise; and for such other and
further relief as may be appropriate whether or not specifically requested.

By:____________________________ ________________
John Doe
Date
Madison County Jail
Anytown, AL 12345
CERTIFICATE OF SERVICE - PRISON MAILBOX RULE
Defendant by his signature above pursuant to 28 USC 1746 declares under
penalty of perjury that on the date set forth above he placed a copy of this
pleading in the jail/prison outgoing mail receptacle, with sufficient 1st class
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postage attached, addressed to the clerk of court for filing and service via
CM/ECF.
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
UNITED STATES
V.

PLAINTIFF
4:19-CR-3 CWC/RD

JOHN DOE, ET AL

DEFENDANTS

[APPENDIX 5: MOTION TO COMPEL ACCEPTANCE OF
DONATIONS REQUIRED FOR DUE PROCESS]
DEFENDANT JOHN DOE'S MOTION TO COMPEL THE US
MARSHAL SERVICE AND ITS CONTRACTORS TO ACCEPT THE
DONATION OF EQUIPMENT NECESSARY AND PROPER FOR THE
EFFECTIVE DEFENSE OF CRIMINAL CHARGES, AND TO COMPEL THE
CLERK TO ACCEPT SEARCHABLE PLEADINGS FROM INCARCERATED
PERSONS
Comes now Defendant John Doe (Defendant Doe) and for his motion states:
1.

Defendant Doe is currently confined in at the place of detention set forth

in the address block below.
2.

Defendant Doe is in the custody of the US Marshal Service, who has

contracted with __________ county, and or the county sheriff, _____________
for the detention of federal prisoners.

The Attorney General is the

superintending authority over federal prosecutions.
3.

Defendant Doe is ready, willing and able to donate certain equipment

and office supplies necessary and proper for the preparation of an effective
defense in a criminal case. Defendant Doe and others similarly situated need
such things for the exercise of their constitutional rights related to the defense
of criminal charges.
4.

Defendant Doe has already tendered an offer of donation to the

aforesaid county, by and through its officer the duly elected sheriff, US
Marshal, and the US Attorney General. This offer of donation would provide
educational/legal resources and supplies to the Defendant Doe's place of
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incarceration, for proper legal and educational purposes. See Exhibit "1". All
exhibits hereto are incorporated herein as if set forth word for word.
5.

Defendant Doe submitted this offer under cover letter, addressed to the

US Attorney General and copied to the Marshal Service and the local sheriff.
See Exhibit "2."
6.

This offer should be construed to include any jail "pod" or housing unit

at which Defendant Doe may be incarcerated, and any housing unit of a
Federal Transfer Center to which Defendant Doe is held pending transfer,
and any housing unit at any prison at which Defendant Doe is incarcerated.
7.

Congress has created a presumption that persons convicted of federal

offenses will be detained pending appeal. However, Congress in 18 USC
4013(c)(2)(B) has provided that contract detention facilities must comply with
the Standards and Expected Practices (EP) of the American Correctional
Association (ACA). The American Correctional Association has with public
funds drafted and promulgated the Standards for Adult Correctional
Institutions, 4th Edition (Standards, 4th Ed.).
8.

The Standards, 4th Ed., include a requirement of access to statutes and

decisions, including state statutes and reports of court decisions. EP 4-4274
[see comment]. Such access is not practicable in the modern world without
internet access, as well as computers loaded with common office software,
and with properly licensed subscriptions to internet based legal research
suppliers such as Lexis-Nexis or Westlaw.
9.

Incarcerated defendants are cut off from many common sources of

assistance in the preparation of documents and materials necessary for an
effective defense, such as family and friends.

Finding, retaining, and

effectively supervising legal talent from jail or prison is vastly more difficult
than doing the same thing while out on bail.
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10. Most federal defendants could make much better and more economical
use of their legal counsel, if they had the capability to create and share files,
and collaborate on the creation of summaries, abstracts, charts, etc.,
concerning facts material to their cases.

Without question, economic

considerations are of paramount importance to most criminal defendants,
both state and federal, since most defendants have limited money, time, and
expertise with which to mount a criminal defense.
11. These issues are important equally for persons represented by the Public
Defender's Office.

The ability to feed the assigned public defender with

indices, synopses, abstracts, and similar work product that would normally
be done by an attorney or paralegal can be outcome determinative. The
Public Defender has limited resources, and needs to be able to collaborate
with clients both to conserve scarce resources, and also to help the defendant
understand the facts and circumstances relevant to his case.
12. Nothing about Defendant Doe's offer is inconsistent with the orderly
operation of a detention facility. Indeed, one of Defendant Doe's offers is
specifically couched in terms of goods and services known and admitted to
be available, at public expense, in a least some federal detention facilities.
13. Defendant Doe's offer is essential to allow federal defendants reasonable
access to the courts, sufficient "assistance of counsel" within the meaning of
the 5th Amendment, as well as their right of a fair and speedy trial, etc.
14. Society is benefitted when inmates are able to understand the relative
cost of various services, pay for the goods and services they use, frugally and
efficiently supplied, and intelligently allocate time and money to various
legitimate defense efforts.
15. The relative economic fragility (or lack of same) is irrelevant to this
motion, precisely because many inmates, as well as civic minded citizens, are
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willing to provide the resources necessary to supply ALL the detention
facilities previously identified, with sufficient resources for legal work and for
educational purposes. If Defendant Doe can get the permission, he can find
a way to get the resources and pay for them.
16. Enlightened detention facilities are currently participating in pilot
programs for electronic filing of documents.
17. Electronic filing of documents via Case Management/Electronic Case
Filing (CM/ECF) is beneficial to the clerks, because it takes less clerk time,
and because the filing is in pdf and thus searchable.
18. Electronic filing is not detrimental to the clerk or the court, because
checklists and "learned fellow inmate" clerks are sufficient to ensure
compliance with the rules and customs of the court, nearly all the time, with
constant improvement based on feedback, as appropriate, from the clerk of
court and appropriate deputies.
19. The maxim of the common law, concerning "beyond reasonable doubt"
holds that it is better for 19 guilty to go free, rather than for one innocent
person to be punished.
20. In reality, effective educational and legal tools and equipment primarily
enhance the court's legitimate function of the determination of truth, as well
as the equitable and impartial dispensation of justice.
21. Effective educational and legal tools and supplies are not a material
threat to the effective administration of justice.
22. Defendant Doe has a right to the effective assistance of counsel, pursuant
to the 6th Amendment. Defendant Doe also has the legal right to proceed pro
se, whether at trial, on appeal, or both.
23. Defendant Doe reserves to himself the right to appeal PRO SE, or to
materially participate in the drafting of brief, or to draft the brief personally,
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with or without the assistance of counsel. Defendant Doe would absolutely
need access to the things set forth in the offer of donation, in order to do this
from jail or prison.
24. Congress has allocated hundreds of millions of dollars toward to
provision of educational resources to federal prisoners. The provision of
additional educational resources, at private expense, is an honorable and
taxpayer friendly endeavor deserving of the support and encouragement of
all branches of government, whether state or federal.
WHEREFORE, Defendant Doe respectfully requests an order commanding
the US Attorney General, the US Marshal Service, and other proper officials
before the court, to fairly consider and accept the donations offered by
Defendant Doe, as set forth in Defendant Doe's offer; an order directing the
clerk to accept pdf documents, reasonably authenticated, for filing in the
name of the Defendant Doe, so as to ensure searchable pleadings, pending
implementation of electronic filing for inmates; and for such other and further
relief as may be appropriate, whether or not specifically requested.

By:____________________________ ________________
John Doe
Date
Madison County Jail
Anytown, AL 12345
CERTIFICATE OF SERVICE - PRISON MAILBOX RULE
Defendant Doe by his signature above pursuant to 28 USC 1746 declares
under penalty of perjury that on the date set forth above he placed a copy of
this pleading in the jail/prison outgoing mail receptacle, with sufficient 1st
class postage attached, addressed to the clerk of court for filing and service
via CM/ECF.
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
UNITED STATES
V.

PLAINTIFF
4:20-CR-99-1 GFC-RVW

JOHN DOE, ET AL

DEFENDANTS

[APPENDIX 6: MOTION TO COMPEL ACCEPTANCE OF
DONATIONS TO ACHIEVE COMPLIANCE WITH ACA]
DEFENDANT JOHN DOE’S MOTION FOR ORDER REQUIRING THE US
MARSHAL AND ITS SUBCONTRACTORS AND AGENTS TO PERMIT THE
DONATION OF GOODS AND SERVICES NECESSARY FOR REASONABLE
COMPLIANCE WITH THE STANDARDS AND EXPECTED PRACTICES OF
THE AMERICAN CORRECTIONAL ASSOCIATION
Comes now Defendant John Doe (Defendant Doe) and for his motion states:
1.

Defendant Doe is in the custody of the US Marshal Service.

2.

Defendant Doe's confinement is in Madison County Detention Center,

(MCDC) pursuant to contract for detention services.
3.

On information and belief, Defendant Doe has exhausted all

administrative remedies "available" to him, within the meaning of applicable
law. [attach hereto as exhibits any appropriate administrative remedy
documentation.]
4.

The US Congress, in 18 USC 4013(c)(2)(B), has provided that contractors

for the detention of prisoners must comply with the applicable Standards and
Expected Practices of the American Correctional Association (ACA).
Defendant Doe is not provided good access to ACA Standards and Expected
Practices. Therefore Defendant Doe respectfully requests that any citation to
ACA materials be construed to include citation to a later version, or to a
volume more relevant to the specific type of detention facility in which
Defendant Doe is currently confined.
5.

MCDC violates a number of the Standards and Expected Practices (EP)
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of the ACA.
6.

For example, Defendant Doe is denied a reasonable pillow and mattress,

as required by EP 4-4340.
7.

Inadequate bedding is used, even for inmates with serious and

documented medical conditions in their backs or otherwise, with medical
prescriptions for quality bedding.
8.

The use of inadequate bedding has nothing to do with cost, and

everything to do with extortion of guilty pleas by imposing intolerable
conditions on pretrial detainees.
9.

Quality bedding is CHEAPER per unit of use than low grade bedding,

due to its longer life.
10. Defendant Doe is denied the 25 square feet of unencumbered personal
space, as required by EP 4-4132.
11. Overcrowding is altogether unnecessary, in light of the fact that many
inmates pose no substantial risk to the public, such that their confinement
could be maintained under drastically reduced levels of security.
12. Defendant Doe is denied a reasonable, adequate, and healthy diet, as
required by EP 4-4316 through 4-4320, or their counterparts.
13. In order to increase the damage, suffering, and coercive effect of the
denial of an adequate diet, inmates at MCDC are provided with a
commissary that sell a limited variety of mostly unhealthy items, at exorbitant
markups.
14. On information and belief "brother-in-law" deals are used to siphon
money away from detainees at MCDC. Defendant Doe is denied adequate
outdoor exercise, during reasonable hours, as required by relevant ACA
Standards and Expected Practices.
15. The jail is filthy, infested with vermin, lacks adequate ventilation, and
prisoners aren’t provided the wherewithal to properly clean and maintain the
premises.
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16. Defendant Doe is denied reasonable educational materials, as required
by relevant ACA Standards and Expected Practices.
17. Defendant Doe is denied reasonable legal research materials, a subject
which is covered by a separate pleading.
18. Defendant Doe is denied the proper amount of transparent window
area, as required by relevant ACA Standards and Expected Practices.
19. On information and belief, all these denials are done for the purpose of
extorting guilty pleas.
20. On information and belief, all these denials are done for the purpose of
denying due process.
21. On information and belief, all these denials are done with the tacit
permission of the US Marshal Service, to increase the coercive effect of the
denial of bail, and detention pending trial.
22. Defendant Doe and a number of his fellow inmates have agreed together
to donate material goods to the jail, for their own use and for the benefit of
the citizens and taxpayers.
23. For example, Defendant Doe hereby offers to donate one single size
Serta (or equivalent brand) mattress and box springs, plus a quality pillow
from J. C. Penney's, plus high quality, washable allergy covers for all three
items, plus a safe and sturdy 2 tier "sleeping rack" sized for a single bed, for
his own use pending trial, and to be later held in trust for the taxpayers and
citizens, specifically for the use of inmates at MCDC.
24. Other inmates would make the same donations on the same terms, if
given the chance.

Numerous businesses provide commissary services to

detention facilities.
25. MCDC could contract with a commissary supplier that provides good
food and other essentials, in economical quantities, at the best price.
26. The use of commissary to gain profits above those necessary for frugal
and efficient administration of the commissary program amounts to abuse of

281

APPENDIX 6 MOTION - DONATIONS FOR ACA COMPLIANCE
the most economically fragile members of American society.
27. MCDC fails and neglects to publish audits of the operations of
commissary, as required by relevant ACA Standards and Expected Practices.
28. Defendant Doe is detained pretrial, and thus is PRESUMED
INNOCENT.
29. Furthermore, the case law provides that incarceration is done AS
punishment, not FOR punishment.
30. There is no legitimate basis for the failure of MCDC and the US Marshal
Service to comply with ACA Standards and Expected Practices, including but
not limited to those outlined in this pleading.
31. Defendant Doe is willing to comply with reasonable security
precautions, not inconsistent with current procurement regulations, for the
legitimate interests of MCDC.
WHEREFORE, Defendant Doe respectfully requests an order commanding
the US Marshal and MCDC to permit reasonable donations of material goods,
to be held in trust, as taxpayer property, for the use and benefit of donors,
inmates, and taxpayers; and for such other and further relief as may be
appropriate whether or not specifically requested.

By:____________________________ ________________
John Doe
Date
Madison County Jail
Anytown, AL 12345
CERTIFICATE OF SERVICE - PRISON MAILBOX RULE
Defendant Doe by his signature above pursuant to 28 USC 1746 declares
under penalty of perjury that on the date set forth above he placed a copy of
this pleading in the jail/prison outgoing mail receptacle, with sufficient 1st
class postage attached, addressed to the clerk of court for filing and service
via CM/ECF.
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
UNITED STATES
V.

PLAINTIFF
4:20-CR-99-1 GFC-RVW

JOHN DOE, ET AL

DEFENDANTS

[APPENDIX 7: MOTION FOR EARLY PRESENTENCE REPORT]
DEFENDANT JOHN DOE'S MOTION FOR EARLY PRESENTENCE
REPORT
Comes now Defendant John Doe, (Defendant) and for his motion states:
1.

Defendant Doe has been informed of the existence of pending criminal

charges in the captioned case.
2.

Defendant Doe has been informed, pursuant to the US Supreme Court

case Class v. US, 200 L. Ed. 2d 37 (2018) that "[T]he plea of guilty is, of course,
a confession of all the facts charged in the indictment, and also of the evil
intent imputed to the defendant." (Citing to Commonwealth v. Hinds, 101
Mass. 209, 210 (1869).)
3.

Defendant Doe is entitled, at the least, to enter either a plea of "guilty"

or "not guilty" as he may choose on the basis of a fair and reasonably
complete understanding of the nature and cause of the accusations against
him.
4.

Defendant Doe firmly stands upon his right to enter an informed and

voluntary plea at arraignment, either personally or by and through counsel.
5.

Defendant Doe cannot upon the bare reading of the specific indictment

now pending before the bar of the court understand the charges.
6.

Defendant Doe cannot reasonably know and comprehend the facts that

will be for all practical purposes deemed "admitted" by a guilty plea, or the
evil intent to be relied upon by the Court in consideration of punishment.
7.

Defendant Doe is reasonably certain that he will be able to understand
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the charges, sufficient to enter an informed and voluntary plea, if he is given
a chance to promptly and fairly confer with the appropriate US Probation
Officer, in the preparation and submission to the Court, of a Presentence
Investigation Report (PSR).
8.

More than 95% of all federal defendants ultimately plead guilty.

9.

Furthermore, statistically speaking more than 90% of all federal criminal

defendants electing a trial, whether by jury or to the court, will be convicted
of one or more counts of the indictment.
10. Therefore, neither the government nor the US Probation nor the
administration of justice will be prejudiced or disadvantaged in any material
way, by the early production of a PSR, since a PSR is virtually always
eventually required.
11. An early PSR will contribute to judicial economy, inasmuch as it gives
the defendant a better understanding of the true nature and cause of the
accusation, the consequences of various findings of fact, and the
government's theories of the case and their factual support.
12. Defendant Doe is both statutorily and constitutionally entitled to speedy
trial.
13. The federal Speedy Trial chapter, in 18 USC 3161(h)(3)(A), excludes from
speedy trial calculations "any period of delay resulting from the absence or
unavailability of the defendant or an essential witness."
14. The same chapter, in 18 USC 3162(b), provides punishment for counsel
who knowingly allow a case to be set for trial without disclosing the fact that
a "necessary" witness would be unavailable for trial.
15. Defendant Doe, and also the American public generally, are all
beneficiaries of the right to speedy trial.

Defendant Doe claims all such

rights (whether statutory or constitutional) for himself.
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16. Defendant Doe needs to know the identity of all witnesses known to or
reasonably ascertainable by the government, so as to assist in assuring that
neither Defendant Doe nor his counsel will be liable for punishment for
allowing a trial to be set despite the unavailability of any "essential" or
"necessary" witness.
17. Defendant Doe respectfully claims and stands upon his constitutional
right of compulsory process for witnesses favorable to the defense.
18. Defendant Doe has legal and equitable rights to evaluate witnesses
known to the government, and their relevant personal knowledge, so as to
determine for himself whether are not such witnesses may have knowledge
such that Defendant Doe would need in order to fairly and effectively
exercise his 6th Amendment constitutional right of compulsory process for
witnesses in a criminal case.
19. Defendant Doe cannot well exercise his constitutional rights, and
discharge his statutory obligations, without knowing the identity of witnesses
known to the government, and the substance of their knowledge of facts
material to this case, prior to the time that this court sets this case for trial.
20. Federal criminal cases are routinely set for trial at the arraignment, or
within a few days thereafter.
21. Therefore, Defendant Doe is constitutionally and statutorily entitled to
knowledge of all witnesses known or believed by the government to have
knowledge of facts material to the issues in this case, including but not
limited to basic facts, facts establishing jurisdiction or venue, etc.
22. Defendant Doe is constitutionally entitled to plead according to his
choice and informed decision making, whether "guilty" or "not guilty,"
without the threat of retaliation of any kind, including but not limited to
threats of additional charges, more severe punishment, novel theories of
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prosecution, "plumping" of the facts, etc.
23. Therefore Defendant Doe respectfully requests that this Honorable
District Court order the production of the PSR, with all deliberate speed,
fairly and honestly upon the accusations in the indictment returned by the
grand jury, and not otherwise.
24. Defendant Doe by his signature below agrees to such production of a
PSR, and to its early disclosure to the District Court and other authorized
persons.
25. Defendant Doe respectfully requests that the District Court order and
direct that the government refrain from any retaliation or adverse
consequence whatsoever, based upon Defendant Doe's election(s) with
respect to the claims of constitutional right, including but not limited to the
right to jury trial.
26. Alternatively,

Defendant Doe respectfully

requests an order

commanding the government to disclose, within 5 days of the Court's order,
the sum and substance of all threats, retaliation, or adverse consequences
whatsoever, that the government may or will utilize in order to "incentivize"
the Defendant's "waiver" or other surrender, relinquishment, or diminution
of any constitutional right.
27. Defendant Doe needs this information in order to make an informed
decision concerning his legal acts, including but not limited to his entry of a
legally authorized plea, or later change of plea, in this criminal case, either
personally or by and through counsel. This request should not be construed
to include any criticism of the open and honest rules providing for a 2 or 3
point reduction for acceptance of responsibility, assessed against fair, honest,
evenhanded, and disinterested calculations in the PSR. Defendant Doe can
review these rules in various publicly available legal resources.
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28. Defendant Doe has procured information presumably useful in the
preparation of a PSR, based on his understanding of the general outline and
the facts normally set forth in a PSR, in order to streamline the process and
reduce the time and effort necessary to produce an early PSR. Defendant Doe
stands ready and willing to expedite the process, reduce the burden on US
Probation, etc., to the extent not unduly prejudicial to Defendant Doe's
constitutional and statutory rights.
29. Defendant Doe respectfully requests advance notice, at the earliest
practicable time, of any unagreed facts for which the Defendant will not be
permitted a determination by jury verdict, special verdict, interrogatories, or
other findings of fact by the jury.
30. Defendant Doe respectfully requests guidance concerning the process
and procedure for litigating disputes, should any arise, concerning findings
of the PSR.
31. Defendant Doe respectfully requests formal advance notice of any
intention by the Court to consider a potential upward variance or departure,
and the reasons for same. See Irizarry v. US, 553 US 708 (2008), which
suggests that such a request is a suitable method of addressing the
"distinction without a difference" between a "variance" and a "departure."
32. Defendant Doe has inquired of opposing counsel, who state [here state
their agreement or opposition].
33. Defendant Doe hereby agrees to waive speedy trial as to those days
necessary and proper for the expeditious preparation of an early PSR,
including such time as the Court may deem appropriate for either resolving,
or setting the framework for resolving, disputes with respect to fair
characterization of the accusations of the indictment.
34. [Here allege compliance with any applicable local rules, citing the rule
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and stating the necessary facts.]
WHEREFORE, Defendant Doe respectfully requests that this Court order an
early PSR, to be prepared as soon as reasonably practicable, conformably to
the statutory and constitutional rights of Defendant Doe as outlined herein,
and otherwise; for an order prohibiting the government from any retaliation
or adverse consequence whatsoever, for the claim and exercise of any
constitutional or statutory right; alternatively for prompt disclosure of all
threats, retaliation, or adverse consequences that the government will or may
use to "incentivize" the waiver of one or more constitutional or other legal
rights whatsoever; for notice of any potential upward variance or departure,
and the reasons for same, as contemplated by Irizarry; for notice of the
procedure and means for challenging findings of the PSR; and for such other
and further relief as may be appropriate whether or not specifically
requested.
Respectfully submitted,

By:____________________________ ________________
John Doe
Date
Madison County Jail
Anytown, AL 12345
CERTIFICATE OF SERVICE - PRISON MAILBOX RULE
Defendant Doe by his signature above pursuant to 28 USC 1746 declares
under penalty of perjury that on the date set forth above he placed a copy of
this pleading in the jail/prison outgoing mail receptacle, with sufficient 1st
class postage attached, addressed to the clerk of court for filing and service
via CM/ECF.
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Following is the pertinent information concerning the format of an actual PSR
from the Northern District of Georgia, circa 2007.
UNNUMBERED FIRST PAGE
[A caption appears at the top, as customary. The title of the document
"Presentence Investigation Report" in this case is included WITHIN the
caption.]
Prepared for: The Honorable [name of judge]
Prepared by:

Name, title, phone number of US Probation Officer

Name, address, phone of AUSA [Name, address, phone of defense counsel]
Sentence date: [date set forth, along with notation "amended"]
Offense: COUNT 1: Conspiracy to Possess with Intent to Distribute
Methamphetamine, [21 USC 846, 841(a)(1), 21 USC (b)(1)(A)(viii), 18 USC 2]
a Class A felony:
10 years to Life,/$4,000,000 fine
Mandatory Minimum: Yes (10 years as to Count One)
Plea: On May 14, 2006, the defendant entered a written negotiated pleas of
guilty to Count One of Criminal Indictment [case number] before the
Honorable [name of judge].
Arrest Date:

April 11, 2006
May 19, 2006 (US Marshal custody)

Release status: The defendant has remained in custody since his arrest.
Detainers:
None known.
Date Report Prepared: June 7, 2007 Date Report Revised: September 12,
2007
UNNUMBERED SECOND PAGE
Co-defendants: Here two co-defendants are listed, together with the date of
plea, type of plea (in this case both "negotiated guilty") counts to which
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guilty plea was entered, name of judge receiving plea, and whether or
sentence is pending or pronounced. This one does not have the date of
sentence on one sentenced defendant, probably just an oversight.
Related cases: Another case, involving two defendants, is listed, with the
caption, and with the outcome as to one of the defendants, specifically the
number of months of incarceration in the sentence. The other defendant is
identified by case number.
IDENTIFYING DATA
This section includes date of birth, age, race, sex, Social Security number, FBI
number, US Marshal number, "other ID number" which is likely to include
the state drivers license number as well as other state numbers, and
miscellaneous numbers used to identify you in various governmental
agencies. It also includes education, dependents, citizenship and whether or
not deportable, legal mailing address, aliases, and alternative dates of birth.
If available, a photo will be printed on this page. This particular PSR says
"photograph not available."
At the bottom of this page is a footer containing the following boilerplate
statement:
RESTRICTIONS ON USE AND REDISCLOSURE OF PRESENTENCE
INVESTIGATION REPORT. Disclosure of this presentence investigation
report to the Federal Bureau of Prisons is authorized by the United States
District Court solely to assist in administering the offender's prison sentence
(i.e. classification, designation, programming, sentence calculation,
pre-release planning, escape apprehension, prison disturbance response,
sentence commutation, or pardon) and other limited purposes including
deportation proceedings and federal investigations directly related to
terrorists activities. If this presentence investigation report is redisclosed by
the Federal Bureau of Prisons upon completion of its sentence administration
function, the report must be returned to the Federal Bureau of Prisons or
destroyed. It is the policy of the federal judiciary and the Department of
Justice that further redisclosure of the presentence investigation report is
prohibited without the consent of the sentencing judge. The Presentence
Investigation Report is a privileged court document and may not be
duplicated. It may be reviewed only upon order of the Court or through
authorization by this Court's Probation Officer. Its contents may not be
quoted or otherwise released without specific authority.
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PAGE 1 OF NUMBERED PAGES
PART A. THE OFFENSE

Charges and Convictions

Paragraphs 1-9 outline the charges of the indictment, on a count by count
basis, including the count that contains a forfeiture provision, "for the
defendant to forfeit all proceeds and property used to facilitate the
commission of the offense" and furthermore lists the items for forfeiture,
which in this case is a money judgment.
PAGE 2
1. On May 14, 2007, the defendant entered a written negotiated plea of guilty
to Count One of Criminal Indictment [case number] Before the Honorable
[judge's name]. The plea agreement is set forth as follows:
2. The government recommends 2 points for acceptance of responsibility.
3. The government agrees to recommend the low end of the guidelines.
4.
Defendant agrees that there are no aggravating or mitigating
circumstances of any kind in this case to justify a departure pursuant to USSG
(US Sentencing Guidelines) 5K2.0. ["5K2.0" concerns grounds for departure.]
5. The government agreed that upon sentencing of the defendant and with
leave of the Court, it will file a dismissal of Counts 2-5 and Count 7 pursuant
to Rule 48(a) of the FRCrimP (Federal Rules of Criminal Procedure). [This
would later be shown to include the dismissal of Count 6 as well.]
6. [reproduced here verbatim] The defendant acknowledged that he is not
relying on any representations about the identity or credibility of the
Government's potential trial witnesses. The defendant waived any right to
withdraw his guilty plea or a collateral attack against the defendants's
conviction or sentence, if the defendant later determined that the defendant's
assessment of the Government's case was incorrect, or if the defendant did
not receive timely disclosure of material concerning pretrial disclosure of
information to the defense.
7. Defendant pays a special assessment of $100.
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8. [verbatim] The defendant voluntarily and expressly waived the right to
appeal his sentence and the right to collaterally attack his sentencing any (sic)
post-conviction proceeding on any ground, except that he may file a direct
appeal of an upward departure from the otherwise applicable sentencing
guideline range.
AMENDED
9. The defendant agreed to forfeit to the United States any and all interests
in any asset constituting or derived from the proceeds as a result of the
offenses to which he pled guilty and specifically outlines the following: (Here
is listed a car, money, and guns. The defendant disclaims proprietary interest
in most of it.)
PAGE 3
PRETRIAL ADJUSTMENT
10. The Defendant has remained in custody since his arrest on an order of
detention.
OFFENSE CONDUCT
11. The following information was obtained by interviewing the file of
Assistant US Attorney (AUSA) [name of AUSA assigned to case] including
investigative reports of the Drug Enforcement Agency (DEA). DEA Special
Agent (SA) [name of Special Agent, this is important info] was also
interviewed.
OVERVIEW
12. [Amended] Discussion of the initiation of the investigation, time frame,
and names of alleged conspirators.
13. [in italics] The defendant contended that he was not partners with [name
of specific individual]. [Thus denying association with one individual named
in the paragraph.]
OFFENSE CONDUCT
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14-38. These 25 numbered paragraphs begin at page 3 and conclude on page
12. Nearly all the paragraphs are amended, which presumably means that
the defendant's input resulted in at least some changes made. They contain
discrete allegations about what took place. The allegations contain numerous
contradictions. Exact amounts of claimed drugs and guns were listed, along
with the place of seizure. Included are statements of other alleged
co-conspirators. Paragraph 37 is a chart with four headings, as follows: 1)
Date Seized, 2) Location, 3) Lab Tested Drug Amount/Type, and 4)
Marijuana equivalent. ("marijuana equivalent" is used as a "common
denominator" to allow the "addition" of various quantities of disparate kinds
of prohibited substances.)
PAGE 12 [continued]
VICTIM IMPACT
39. There are no identifiable victims in this case. [This is virtually always the
case in drug offenses and other "mala prohibitum" (evil because prohibited)
offenses.]
OFFENSE LEVEL COMPUTATIONS
40. The 2006 edition of the Guidelines Manual has been used in this case.
Count 1 - Possession with Intent to Distribute Methamphetamine.
[Note: This is inconsistent with the indictment and the front page of the PSR,
which says the alleged offense is "Conspiracy with Intent to Distribute
Methamphetamine."]
41.
Base Offense Level: The United States Sentencing Commission
Guideline for violation of 21 USC 841 is found in USSG 2D1.1. The offense
level specified in the Drug Quantity Table under USSG 2D1.1(c)(1), sets a
base offense level of 38. The total amount of drugs attributed to the
defendant is in excess of 30,000 kilograms of marijuana. The defendant is
responsible for 758,866.2 kilograms of marijuana equivalent.
38 points
[Author's note: This is 758 metric tons of marijuana, or about 20 tractor
trailers loaded to the legal weight limit for trucks on American roads. This
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claim is pure poppycock.]
OBJECTION:
Counsel for the defendant objected on two grounds. First, he said that the
defendant should only be held accountable for the 500 grams of
methamphetamine mix alleged in the indictment, for a base offense level of
32. Second, he explained why a number of the amounts attributed to
defendant were simply preposterous.
RESPONSE:
The Probation Officer maintains his position, with little specific reasoning.
THIS IS AN UNRESOLVED GUIDELINE ISSUE.
PAGE 13 [This page begins in the middle of paragraph 41. Other page
breaks, hereinafter, are often approximate without specific notation.]
42. Specific Offense Characteristic: Pursuant to USSG 2D1.1(b)(1), a 2 level
upward adjustment is added for possession of a weapon.
PLUS 2 POINTS
After objection and response, this is listed as an unresolved guideline issue.
PAGE 14
43. Victim Related Adjustments: None.
44. Adjustments for role in the offense: Pursuant to USSG 3B1.1(a), a four
level adjustment applies since the Defendant was an organizer or leader of
the offense which involved five or more participants which was otherwise
extensive.
PLUS 4 POINTS
After objection and response, the report notes that this is an unresolved
guideline issue.
45. Adjustment for Obstruction of Justice: None.
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46. Adjusted Offense Level (Subtotal)

44 Points

47. Adjustment for Acceptance of Responsibility: Pursuant to USSG 3E1.1(a)
the offense is reduced by 2 levels. The defendant acknowledged his
wrongdoing and entered a plea of guilty in this case.
Defendant objected that he didn't get the third level of reduction for
acceptance of responsibility. The government maintained his position, and
this was listed as an unresolved guideline issue.
PAGE 15
48. Total Offense Level:

42 Points

IMPACT OF PLEA AGREEMENT
49. If the Defendant had been convicted of violating 18 USC 924(c), as set
forth in Count 7, a five year consecutive term of imprisonment would have
been required by statute.
[Author's note: The extra two points resulting from paragraph 42, possession
of a weapon, resulted in a DE FACTO three year sentence of imprisonment
for a weapon, not on the grounds that he ever possessed or even knew about
the weapon, but rather on grounds that it was "... reasonably foreseeable that
the defendant was aware of the firearms being present to protect the drugs
and drug proceeds he was responsible for distributing." Yes, this is logically
absurd, but that's what the Probation Officer said. In reality, these two points
rest altogether on speculation about what the defendant might have
foreseen.]
PART B. DEFENDANT'S CRIMINAL HISTORY 50.
adjudications.

No juvenile

ADULT CRIMINAL CONVICTIONS
50.
One DUI, for which the date, court, case number, date of plea,
punishment, guideline, and points is set forth, in this case one point.
[Editor's note: Criminal history points are separate from Offense Level
Points. Take note that the Sentencing Table has 6 columns, to take account of
criminal history scores from I to VI inclusive.]
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51. At the time the instant offense was committed, the defendant was on
probation. Pursuant to USSG 4A1. 1(d), two points are added.
[Author’s note: disparity in paragraph numbering is due to lack of the
original document at critical times.]
PAGE 16
54. The total of the criminal history points is 3. According to the sentencing
table at USSG Chapter 5, Part A, 3 criminal history points establish a criminal
history category of II.
CHAPTER FOUR ENHANCEMENTS 55. None.
56. No pending charges.
OTHER ARRESTS
57 & 58 include two other charges, one not prosecuted, the other dismissed.
PERSONAL AND FAMILY DATA
59. Source of family data is listed.
60. Birth name, date, place. Father's occupation and medical conditions.
Mother's occupation and medical conditions.
61. Sibling information - name, age, residence.
PAGE 17
62. Previous place of residence, future plans.
63. Alienage/deportability status.
64. Children of prior/other relationship - names, ages, other parent, place
of residence, relationship and financial support.
65. Marital status, how long, children, financial support.
66. Other significant relationships, with basic information.
PHYSICAL CONDITION
67. Height, weight, eye and hair color, tattoos, scars, other identifiable
characteristics.
68. The defendant reported he is healthy and has no history of medical
problems.
MENTAL AND EMOTIONAL HEALTH
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69. The defendant has no history of mental or emotional problems.
SUBSTANCE ABUSE
70. Type, amount, and pattern of alcohol consumption set forth, whether
or not excessive or problematic. The same info is provided for illegal drugs.
There is a statement about whether or not the defendant thinks he needs drug
treatment.
EDUCATIONAL AND VOCATIONAL SKILLS
71.
Education history is set forth. A key issue is possession of a high
school diploma or GED certificate, since those without high school or GED
must participate in the wretchedly incompetent GED programs of the DOJFBOP, on pain of the loss of about 12 days of Good Conduct Time (GCT) per
year.
PAGE 18
EMPLOYMENT RECORD
72-77. These paragraphs set forth employment record, sometimes with and
sometimes without pay information. Note is made that the information is not
verified because the defendant didn't provide contact information for
employers.
FINANCIAL INFORMATION:
ABILITY TO PAY
78. Social Security information, apparently quite brief in most cases.
79. This paragraph includes only what the defendant reported, with respect
to assets and liabilities.
80. This paragraph concludes that the defendant doesn't have the capability
to pay any substantial economic penalties. Community service does not
appear to be an option, for reasons stated in the report.
PAGE 19
PART D: SENTENCING OPTIONS
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DEFENDANT: Defendant's name is set forth.
OFFENSE:
Conspiracy to Possess with Intent to Distribute
Methamphetamine (21 USC 846, 841(a)(1), 841(b)(1)(A)(viii) and 18 USC 2, a
Class A felony.
PLEA: On May 14, 2006, the defendant entered a written negotiated plea of
guilty to Count One of Criminal Indictment 1:06-cr-222 before the Honorable
Clarence Cooper.
Sentencing Options:
Statutory penalty: 10 years to life/$4,000,000 fine Total Offense Level:

42

Criminal History Category: II
Custody Guideline Range: 300 months to life
minimum) Fine Guideline

(120 months statutory

Range:

25,000 - $4,000,000

Restitution:

None

Forfeiture:

Yes

Special Assessment:

$100

Cost of Confinement/
Probation Option:

$23,205/$3,452.72 annually
Not applicable.

Supervised release:

At least 5 years.

INS status:

[at this point is set forth citizenship/alien status]

FACTORS THAT MAY WARRANT DEPARTURE
The probation officer has no information concerning the offense or the
offender which would warrant a departure from the prescribed sentencing
guidelines.
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PAGE 20
UNRESOLVED GUIDELINE ISSUES
OBJECTOR

ISSUE/GUIDELINE

PARAGRAPHS

Defendant
Defendant
Defendant
Defendant

Drug Quantity/USSG 2D1.1 and 1B1.3
Firearm/USSG 2d1.1(b)(1)
Role/USSG 3B1.1(a)
Acceptance/USSG 3E1.1

41
42
43
47

PAGE 21
Respectfully submitted,
/s/ [ink signature of probation officer]

[printed name and title of
probation officer]

I have reviewed the attached presentence report and agree with its finding
of fact, conclusions of law and sentencing recommendations; and state, to the
best of my knowledge, the findings of fact, conclusions of law and sentencing
recommendations of this report are not inconsistent with any other
presentence report in this case.
/s/ [signature of Supervising US Probation Officer]

[date of signature]

PAGE 22
ADDENDUM TO THE PRESENTENCE REPORT
(Caption information provided, but not in the form of a caption)
The Probation Officer certifies that the presentence report, including any
revision thereof, has been disclosed to the defendant, the defendant's
attorney, and the counsel for the Government, and that the content of the
Addendum has been communicated to counsel.
OBJECTIONS BY THE GOVERNMENT
The government reported they have no objections to the presentence report.
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BY THE DEFENDANT
Paragraphs 4, 10H, 13, 14, 15, 16, 18, 19, 21, 22, 24, 25, 29, 30, 37 and 38: The
Defendant, by way of objections, provided clarification to the aforementioned
paragraphs. This information has been incorporated into the listed
paragraphs of the presentence report. These are the resolved (sic, should be
"unresolved") factual issues.
Paragraph 41: Counsel for the defendant objected to the drug quantity
calculations. This issue was addressed below paragraph 41.
THIS REMAINS AN UNRESOLVED GUIDELINE ISSUE
Paragraph 42: Counsel for the defendant objected to the enhancement for
possession of a firearm. This issue was addressed below paragraph 42.
THIS REMAINS AN UNRESOLVED GUIDELINE ISSUE.
Counsel for the defendant objected to the defendant's upward adjustment for
an aggravating role. This issue was addressed below paragraph 44.
THIS REMAINS AN UNRESOLVED GUIDELINE ISSUE.
Paragraph 47: Counsel for the defendant objected to the lack of an additional
one level reduction for the defendant's acceptance of responsibility. This
issue was addressed below paragraph 47.
THIS REMAINS AN UNRESOLVED GUIDELINE ISSUE The objections, in
their entirety, are attached to the presentence report.
PAGE 23
Submitted and approved by the same Probation Officer and Supervising US
Probation Officer set forth on page 21.
CONCLUSION OF THE PSR
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
UNITED STATES
V.

DEFENDANTS
4:20-CR-99 GFC-RVW

JOHN DOE, DOJ-FBOP # 12345-678

PLAINTIFF

[APPENDIX 9: DEFENDANT JOHN DOE’S MOTION FOR
DOWNWARD DEPARTURE OR VARIANCE]
Comes now Defendant John Doe, (Defendant Doe) and for his motion for
downward departure or variance, and for his sentencing memorandum, and
states:
1.

All calculations in these initial paragraphs are based upon the

determinations set forth in the Presentence Report (PSR) subject only to any
objections as may be noted herein.
2.

[If necessary note matters of dispute, with respect to Base and Total

Offense Levels, and Guideline Range(s).
3.

Defendant Doe's Base Offense Level is __________.

4.

Defendant Doe's Total Offense Level is __________.

5.

Defendant Doe's Sentencing Guideline Range is _______.

6.

Defendant Doe has at all times reserved and claimed his right to argue

for a sentence below the applicable Sentencing Guideline Range.
7.

Congress in 28 USC 994(g) imposed certain obligations on the US

Sentencing Commission, as follows:
(g)The Commission, in promulgating guidelines pursuant to subsection
(a)(1) to meet the purposes of sentencing as set forth in section 3553(a)(2)
of title 18, United States Code, shall take into account the nature and
capacity of the penal, correctional, and other facilities and services
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available, and shall make recommendations concerning any change or
expansion in the nature or capacity of such facilities and services that
might become necessary as a result of the guidelines promulgated
pursuant to the provisions of this chapter. The sentencing guidelines
prescribed under this chapter shall be formulated to minimize the
likelihood that the Federal prison population will exceed the capacity of
the Federal prisons, as determined by the Commission.
8.

The US Department of Justice-Federal Bureau of Prisons (DOJ-FBOP)

has made a complete mockery of the Congressional mandate of 28 USC
994(g).
9.

Specifically but without limitation, the DOJ-FBOP has willfully and

intentionally constrained the supply of dental care so severely that the “list”
for routine dental care is 5 years or longer, in most federal prisons.
10. In addition, the DOJ-FBOP uses temporary filling that serves no logical
or medical purpose, and quickly falls out of the tooth, thus rendering the
tooth even more damaged and compromised than before.
11. The DOJ-FBOP maintains myriad policies designed to shell out the teeth
of the mostly black or brown, poor, socially disadvantage inmate population
of the DOJ-FBOP.
12. The DOJ-FBOP has been repeatedly warned, without substantial effect.
13. The DOJ-FBOP has repeatedly spurned good faith offers of assistance,
both economic and otherwise.
14. The DOJ-FBOP uses the same tactics with respect to medical care.
15. Thus DOJ-FBOP inmates cannot get timely medical care, even for those
medical issues for which the DOJ-FBOP’s own official policies require prompt
remediation.
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16. The DOJ-FBOP uses the same tactics with respect to educational
resources.
17. The DOJ-FBOP persecutes and abuses civic minded inmates who
attempt to upgrade the educational resources for inmates, or make the
available resources more productive.
18. The DOJ-FBOP maintains “educational” programs that are a pure
unadulterated fraud, not meant to do anything except provide a pretense that
the DOJ-FBOP cares about educational opportunity.
19. The DOJ-FBOP has neglected and failed to provide enough physical
space (gross or unencumbered) to comply with the Expected Practices of the
American Correctional Association.
20. The DOJ-FBOP has denied inmates fair and reasonable opportunity to
practice good dental hygiene, consistent with recommendations of dental
profession, while simultaneously denying said inmates care to remediate the
dental problems that will naturally and probably arise.
21. The

DOJ-FBOP

denies

inmates

competent

bedding,

while

simultaneously refusing to provide adequate and reasonable dental care for
serious and painful medical conditions of the spine.
22. The DOJ-FBOP has left no reasonable means of remediating their willful
flouting of 28 USC 994(g), except through wholesale reductions of sentence
length, with judicial exhortations to federal prosecutors that the reductions
will continue until the willful defiance of Congressional intent is halted.
23. The DOJ-FBOP systematically retaliates against inmates who make civil
claims for denial of medical or dental care, and their learned fellow inmates.
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WHEREFORE, Defendant Doe respectfully requests a downward departure
or variance equivalent to 40 percent of the bottom of the Sentencing Guideline
Range, sufficient to give Defendant Doe a sentence not greater than ____
months; and such other and further relief as may be appropriate whether or
not specifically requested.

By:____________________________ ________________
John Doe
Date
Madison County Jail
Anytown, AL 12345
CERTIFICATE OF SERVICE - PRISON MAILBOX RULE
Defendant Doe by his signature above pursuant to 28 USC 1746 declares
under penalty of perjury that on the date set forth above he placed a copy of
this pleading in the jail/prison outgoing mail receptacle, with sufficient 1st
class postage attached, addressed to the clerk of court for filing and service
via CM/ECF.
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Date:______________
Honorable Merrick Garland
United States Attorney General
Robert F. Kennedy Department of Justice Building
950 Pennsylvania Avenue NW
Washington, DC 20530
Re: Offer to donate goods and services to the DOJ-FBOP
Dear Mr. Garland:
I offer my congratulations on your recent ascension to the office of US
Attorney General. I hope that your administration of this office will be highly
productive and beneficial to the citizens and taxpayers of the United States.
Congress enacted 18 USC 4044 "Donations on Behalf of Bureau of Prisons,"
to enable public spirited citizens and entities to donate money and property
to the Department of Justice-Federal Bureau of Prisons (DOJ-FBOP). The
DOJ-FBOP sets forth its official policy in its Program Statements (PS). PS
1350.02 says that donations to the DOJ-FBOP should be directed to the
"Assistant Attorney General for Administration." I have been unable to locate
any such official, by name or title. The Congressional Directory to which I
have access has contact information for certain "Deputy" Attorneys General,
but not for any "Assistant" Attorneys General.
Would you be so kind as to direct this letter and the enclosures to the proper
official within your office, with directions to provide me with a prompt
response? I certainly hope to be able to make or cause to be made certain
donations designed to assist the DOJ-FBOP in improving educational
opportunities for inmates, reducing recidivism, reducing dependency upon
the public purse after prison, etc. Please put in a good word for me
concerning the objectives of this letter.
Herewith you will find a copy of an offer of two separate sets of donations to
the DOJ-FBOP. Offer #1 consists of educational resources, and is designed
to involve only those things that are already available to and used by inmates
at some DOJ-FBOP prisons. The point of limiting the offer to such things is
to reduce the potential for rejection, and hopefully to obtain a prompt
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authorization to make the donation. Please note that this offer presumes the
donation of modern as opposed to legacy printers. These are lighter, more
secure, have more features, and operate at a tolerable cost per copy.
Offer #2 involves mostly legal resources that are not available in federal
prisons. The American Correctional Association (ACA) requires that state
laws be made available to prisoners. See e.g. Standards for Adult
Correctional Institutions, 4th Edition (Standards, 4th Ed.) Expected Practice
(EP) 4-4274 (comment).
Reasonable compliance with the Standards and Expected Practices of the
ACA would require that the DOJFBOP accept this offer. In this way federal
prisoners would obtain quality access to the legal resources to which they are
entitled, at no cost to the taxpayers.
Acceptance of this offer would provide valuable benefits to the taxpayers, to
inmates and their families, and especially to those inmates with learning
disabilities, low levels of education, low levels of intelligence, or some
combination thereof. Therefore, if you see any features of this offer that
would tend to cause it to be rejected, please provide this information to me,
with as much specificity as possible, as soon as possible.
I look forward to your prompt and substantive reply.
Kindest personal regards,

Donor Name
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Pursuant to the authority of 18 USC 4044, "Donations on Behalf of
Bureau of Prisons;" Department of Justice-Federal Bureau of Prisons
(DOJ-FBOP) Program Statement (PS) 1350.02 (Donations, Acceptance of) and
other authorities, undersigned Donor hereby offers to donate directly, or
procure the donation of, the following goods and services, to the United
States Department of Justice-Federal Bureau of Prisons (DOJ-FBOP). The
purpose of such donation is to provide goods and services to allow certain
responsible inmates of [here describe prison and housing unit] to self-educate
at no cost to the taxpayers, so as to prepare themselves for successful
transition back to society, and so as maximize their productivity and value to
society both before and after their release from prison. After a modest
amount of time and experience with these goods and services in Donor's
housing unit, Donor intends to make donations sufficient to ensure that all
housing units of this prison have sufficient shared computer/educational/
legal resources, to satisfy the reasonable needs of the inmate population.
Experience in the first housing unit will provide valuable information about
utilization rates and inmate interest in each listed resource, and thus assist in
providing enough but not too much of each such resource, in other housing
units and other federal prisons.
OFFER # 1, GOODS AND SERVICES THAT ARE ALREADY IN AT
LEAST SOME FEDERAL PRISONS AND AVAILABLE TO INMATES
Donor offers the following items:
1)

2)

3)
4)

5)

Ten (10) complete computers including monitors, keyboards, and
mouses, used but nevertheless capable of adequately running the
software listed below.
The complete Microsoft Office Suite, the complete WordPerfect
Suite, suitable software for keyboarding, (multiple
alphabets/languages) other word processing software, Adobe
Acrobat, etc.
Printers capable of high reliability at low cost per impression, with
network support, duplexing, etc.
Peripherals, technical support via video uplink, (to the extent not
provided by inmate labor) parts, service, and supplies for all the
foregoing.
Paper, pens, pencils, highlighters, white-out, tabs, Ibico combs (all
sizes) cardstock, clear covers, tabs, sticky notes, staplers, staples,
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and other office supplies necessary for inmates to produce legal
pleadings in compliance with the rules and customs of any court of
the United States or of any of the several states, to be dispensed to
any inmate who needs such goods, at actual cost frugally procured,
by payment from their commissary account or other convenient
means of payment.
OFFER #2, GOODS AND SERVICES NOT KNOWN OR BELIEVED TO
BE CURRENTLY AVAILABLE TO AT LEAST SOME INMATES IN
FEDERAL PRISONS, BUT WHICH SHOULD BE AVAILABLE
1)

2)
3)

4)

5)

At least one current full subscription to Lexis-Nexis, including all
50 state libraries, all federal libraries, and if available all current
and former versions of the Code of Federal Regulations, (CFR)
attorney ethics rules and opinions, local rules, and other legal
authorities, especially but not limited to "niche" resources.
To the extent not available on Lexis-Nexis, all the foregoing legal
research resources available for free online.
A PACER (Public Access to Court Electronic Records) account for
the use of inmates, whether directly or by and through a
responsible, assigned "learned fellow inmate" having knowledge
and skill at using such resources, to be available to inmates at
actual cost, by debit to their commissary accounts or other
convenient payment method. Said PACER account would be
b a c k e d u p b y a " R e c a p t h e l a w " a c c ou n t f r o m
www.recapthelaw.org.
To the extent that anything in the list under Offer #1 is not
ACTUALLY currently available to some federal prison inmates at
some federal prison, then Offer #2 IN FACT DOES and should be
construed to include such things. The point of separating things
CURRENTLY AVAILABLE to at least some inmates, and those that
are not, (to the knowledge of Donor) is to simplify the application
to donate items listed in Offer #1, and expedite consideration and
hopefully bring prompt approval of said offer.
The Pilot Program for Inmate Electronic Filing, so that inmates may
file pleadings at any court that allows the electronic filings of
pleadings filed by pro se litigants, either generally or by special
permission pursuant to motion and court order.

STATEMENT OF THE INFORMATION REQUESTED PURSUANT TO
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PS 1350.02 (DONATIONS, ACCEPTANCE OF)
The DOJ-FBOP publishes Program Statements (PS) intended to provide
guidance concerning the policies, practices, and procedures of the DOJ-FBOP.
PS 1350.02, entitled "Donations, Acceptance of," includes the following 5
categories of information that the Assistant Attorney General for
Administration (AAGA) should consider, in deciding whether or not to
accept a proffered donation. Donor therefore provides this information
under paragraph numbers that correspond to the foregoing PS, as follows.
1)

A DESCRIPTION AND ESTIMATED VALUATION OF THE
OFFERED GOODS AND SERVICES:

A description of the offered goods and services is set forth above. The value
of package #1 is estimated at $25,000.00, for one prison housing unit of 64
two-man cubicles. Used hardware is generally fairly inexpensive. The cost
of software varies drastically depending on the version installed, total
number of workstations licensed, sources of tech support, etc. Cost is not
always synonymous with valuation. If Donor is given the opportunity to
provide this package once, greater specificity can be provided in the future.
Offer #2 is expected to cost $300 per month or less, on the basis of a 3 year
contract with Lexis-Nexis. Assuming a rather modest utilization rate of 1,800
hours per year, the hourly cost to inmates for the use of a BONA FIDE
subscription to Lexis-Nexis would be $2/hour, or less than the current hourly
rate for Trulincs. The remaining items are free to set up, for entities with
access to the internet. If an itemized list of the value of specific items is
required, please advise. The actual fair market value of such donations will
vary depending on the specific hardware acquired, the versions of software
as well as package deals, the peripherals actually delivered, etc.
The contact information of the proposed Donor is set forth above.
2)

WHETHER OR NOT THIS DONATION IS APPROPRIATE FOR
THE DOJ-FBOP.

Donor is structuring Offer #1 to include only those things already
available to inmates for their own personal, legal, or educational use, in at
least some DOJ-FBOP institutions. Offer #2 is included because it involves
access to resources necessary for inmates to reasonably access the courts, and
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includes tangible items, resources, and information that any person NOT
INCARCERATED PENDING APPEAL would be generally allowed to access
through reasonable diligence.
3)

RESTRICTIONS ON USE, AND IF SO WHAT KIND.

The property, rights to property, and services offered would be solely
for the use of federal prison inmates identified above, for educational,
personal, or legal needs, at all reasonable hours, for which the charge to the
inmate, if any, may be not more than 150% of the actual cost of the good or
service, frugally provided and administered. Donor expressly concedes the
right of the DOJ-FBOP to monitor the program in order to prevent and punish
illegal acts.
4)

WHETHER ANY DOJ-FBOP EMPLOYEE SOLICITED OR
ENCOURAGED THE SOLICITATION OF THE PROFFERED
GOODS AND SERVICES.

This offer of donation has not been solicited or encouraged by any
DOJ-FBOP employee.
5)

WHETHER ACCEPTANCE INVOLVES CONFLICTS OF
INTEREST OR ETHICS CONCERNS, INCLUDING THE
APPEARANCE OF IMPROPRIETY.
A)

There are no bona fide or credible conflicts of interest or ethics
concerns by ACCEPTING this offer. These resources should
already be freely available at every federal prison.
The FAILURE to accept these generous offers implicates
ethics concerns, and gives the appearance of impropriety.
The DOJ prosecutes on behalf of the United States, and
maintains the custody of inmates through its subsidiary the
DOJ-FBOP. The lack of access to the above described
resources deprives federal prison inmates of the right of
reasonable access to the courts. As such, the failure to accept
and receive these offers amounts to the abuse of the power of
incarceration, to cheat federal prison inmates out of their legal
rights, whether criminal or civil or otherwise. This violates
the ethical duties of lawyers, imposed by the various state
authorities regulating the practice of law. The First Step Act
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of 2018 presumes that inmates will have reasonable access to
quality equipment and supplies suitable for gaining
economically valuable skills.
B)

The DOJ-FBOP peddles wretchedly inadequate substitutes for
the things offered for donation, at grossly inflated prices. The
DOJ-FBOP has a duty to provide educational, legal, and
communication resources to the inmate population. Yet the
DOJ-FBOP sells Trulincs time for 5 cents per minute. At the
modest utilization rate of 2,000 hours of Trulincs time per
workstation per year, these computers generate $6,000 per
year, while costing a mere pittance to procure and operate.
The proceeds are supposed to be dedicated funds, to be used
by the Inmate Trust Fund (Trust Fund) to purchase amenities
for the inmate population. In fact most of the "trust" money
is either stolen or misappropriated. Inmates are not allowed
access to audits of trust fund monies and property.

C)

Humans have an inherent need to be able to pay for what
they get. That is a basic psychological need which contributes
to self-worth, human dignity, and rehabilitation. A $1,000
computer workstation can be rented for 60 cents per hour,
only 1/5 of the cost of a Trulincs computer. Sixty cents per
hour cost will defray the costs of operation of a computer
workstation, PROVIDED that the workstation has a high rate
of utilization. Furthermore, by loading cheap software on
basic workstations, more sophisticated software can be
maintained properly on other computers, so as to be available
to the inmates, without pushing the hourly cost out of reach
of inmates.

The DOJ over the past few years has been making noises about litigation
against various tech companies for allegedly not hiring enough minorities, on
a theory of "disparate impact." Tech companies almost universally make their
best efforts to locate and hire QUALIFIED minority applicants.
This proposal gives the donor companies a chance to demonstrate their
good faith, while receiving the fair market value of their used equipment,
even though the DOJ-FBOP gets a FREE DONATION. They have nothing to
lose and everything to gain. DONATING equipment and software that will
be used to make the mostly minority inmate population of the DOJ-FBOP
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more employable ameliorates the claimed social problems in a far more
productive way, without litigation.
Furthermore, these donations will help tech companies identify and
recruit qualified personnel from inmates being discharged from federal
prison. The inmates offering their service to maintain donations consistently
available to the inmate population, and seeking donors acceptable to the
AAGA, will gladly reciprocate by providing tech companies with detailed
information about the intelligence, aptitudes, and skill sets of inmates leaving
prison, to the extent that such information is useful to and requested by the
donor.
THE FAVOR OF A PROMPT RESPONSE WILL BE GREATLY
APPRECIATED!

By:___________________________
Donor Name

________________
Date
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TITLE 3 - THE PRESIDENT
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APPENDIX 13: MASTER RESOURCE LIST FOR DAZA-CORTEZ
GENERAL ITEMS
#
Date
Description
1.

6-6-16

Fee agreement with Emily Gause

2.

2-11-17

Old criminal docket, old - 14 pages

3.

2-22-17

Plea agreement, 7 to 8 1/2 years, says "New/most recent
- as of 2-22-17 on the top of the document, 1st page. Not
signed, double sided.

4.

3-8-17

Discovery index, 17 pages, includes more than 10,000
pages of discovery, plus audio or video

5.

3-13-17

CR 171 - Plea agreement signed and filed 3-13-17

6.

3-26-18

Letter from Wash. Appellate Proj., 2 pages, explains why
some documents can't be accessed & why some issues
can't be raised.

7.

6-20-18

Notes on 2255 strategy, all one sided, plus a 2255 form
with information hand written, including a better
description of offenses than shown on filed version

8.

3-19-19

20 page criminal docket, complete

9.

~ April 2019

Handwritten notes, in main file, concerning requests for
indictment, grand jury transcripts, etc.

10. 3-14-19

Civil docket

**
PLEADINGS
1.

1-7-16

CR 47 - First Superseding Indictment, stamped filed in
open court, 17 pages single sided, from Excerpts of
Record

2.

2-6-17

CR 108 - Criminal docket #108-2, 3, 4, 5, 6, 7, 8
(search/warrant material) with a page of handwritten
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notes at the end
3.

3-13-17

CR 171, plea agreement signed and filed 3-13-17, see
entry under GENERAL ITEMS above

4.

3-23-18

CR 208 - Government's 4 page motion for entry of a final
order of forfeiture, single sided From Record Excerpts

5.

11-2-18

CV 1 -- 14 page (13 on form, one page attached) original
2255 motion

6.

12-28-18

CV 5 -- Government's 28 page answer by Sarah Vogel,
double sided, opposing 2255 motion, with extensive
pencil notes

7.

1-8-19

Ink handwritten reply by Daza-Cortez, no file marks.

TRANSCRIPTS
1.

3-13-17

26 page change of plea hearing, CR Dkt. 203, filed with
gov. response in 2255 as Dkt. 5-1, (filed and double
sided, another copy in the file is plain and single sided,
WEAK toner, from Excerpts of Record)

2.

11-3-17

42 page sentencing transcript, single sided, good toner
ANOTHER COPY is included, CV 5-2, double sided
with both civil and criminal filemark headers at top
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EVENTS
Date

Docket #

Description

. 8-6-15

1

Indictment, original, bench warrant

. 8-12-15

12

Arrest, initial appearance, Robert Goldsmith
appointed via CJA, arraignment at 2:00 PM, not
guilty plea, motion for detention, request hearing
within 3 days, remanded to custody. Motions due
9-2-15, Jury trial set for 10-19-15

. 8-14-15

23

MINUTE ORDER - Detention hearing, defendant
ordered detained

. 8-25-15

35

ENTRY of Peter Mazzone for Defendant,
Goldsmith withdraws 8-30-15

. 9-15-15

38

. 9-16-15
. 9-29-15

39
42

1st Stipulated motion to continue trial, change
pretrial motions date
1st Waiver of speedy trial by Defendant
1st ORDER continuing trial date, new trial date is
4-18-16, pretrial motions due 3-7-16

. 10-9-15

43

Motion to substitute Bryan Hershman for
Defendant, [CR 44] Notice of Mazzone's
withdrawal 10-16-15, [CR 46] Hershman's entry of
appearance 10-22-15

. 1-7-16

47

First Superseding Indictment

. 1-14-16

58

Minute entry - Arraignment on Superseding
Indictment, NOT HELD, counsel fails to appear,
show cause order issued

. 1-21-16

62

Minute entry - Arraignment held, motions due 3-716, trial 4-18-16 (no change from 9-29-15)

. 2-1-16

64

2nd Stipulated motion to continue trial, pretrial
motions deadline
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. 2-3-16

65

Motion for post-indictment restraining order by
USA

. 2-11-16

67

Gov't motion for protective order, withdrawn,
unopposed motion filed 2-17-16

. 2-19-16

70

Restraining ORDER

. 2-19-16

71

Protective ORDER

. 2-29-16
. 3-2-16

72
73

2nd Waiver of speedy trial, by Daza-Cortez only
2nd ORDER continuing trial to 5-23-16, Motion
deadline 4-7-16

. 3-15-16

74

3rd motion continue trial, by Daza-Cortez.

. 3-15-16
. 3-23-16

75
80

3rd Waiver of speedy trial
3rd ORDER continuing trial, to 10-3-16, motion
deadline 8-18-16

. 6-21-16

90

ORDER substituting Emily Gause as counsel for
Daza-Cortez

. 8-8-16
. 8-10-16
. 8-16-16

92
93
95

4th Motion to continue, by Daza-Cortez
4th Waiver of speedy trial
4th ORDER continuing trial to 1-23-17, motion
deadline 12-8-16

. 9-20-16

97

Praecipe for a Subpoena by Daza-Cortez

. 12-1-16

99

. 12-1-16
. 12-1-16

100
102

5th [second] motion to continue trial, by DazaCortez, with Walsh & Barrick declarations
5th Waiver of speedy trial
5th ORDER continuing trial date, to 3-20-17,
motion deadline 2-6-17

. 2-3-17

103

Unopposed motion by USA for protective order

[The following 8 motions on 2-6-17 are all by Daza-Cortez, rulings #137-144
on 2-24-17]
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. 2-6-17

105

. 2-6-17

106

. 2-6-17
. 2-6-17

107
108

. 2-6-17

109

. 2-6-17

112

. 2-6-17

113

. 2-6-17

114

. 2-7-17

115

. 2-7-17

116

. 2-9-17

117

. 2-9-17

119

. 2-13-17

120

. 2-13-17
. 2-13-17

121
122

. 2-13-17

123

. 2-13-17

124

. 2-13-17

125

. 2-13-17
. 2-13-17

126
127

DAZA-CORTEZ DOCKET ABSTRACT & TIME-LINE
Motion to dismiss counts (reply #133 on 2-17-17,
DENIED at hearing 3-9-17, see #167)
Motion for disclosure of CS and production of
impeachment material (denied as moot #137)
Motion for leave to file excess pages (granted #119)
Motion to suppress (reply #135, mtn excess
pages/reply #134 granted #136, DENIED see #167)
Motion for disclosure of Jencks Act materials
(denied as moot #138)
Motion for disclosure of personnel files, (granted at
#140)
Mtn disclose co-conspirator hearsay & co-def
statements to law enf. (denied as moot #141)
Motion for disclosure of proposed Rule 404(b)
evidence (denied as moot #142)
Gov't motion in limine regarding admissibility of
Rule 404(b) evidence
Gov't motion in limine regarding improper
impeachment
Protective ORDER regarding impeachment
materials
ORDER granting leave for excess pages
Response to 109 motion for disclosure of Jencks
materials
Response to 112 motion for personnel files
Response to 111 motion/notice of joinder, 106
motion for disclosure of CS and production of
impeachment materials
Response to 113 - co-conspirator hearsay and
codefendant statements to law enforcement
Response to 114 - motion for disclosure of 404(b)
evidence
Response to 105 motion to dismiss counts (Exhibit
9 is a placeholder)
Motion to seal Exhibit 9 to Docket 126
Sealed Exhibit 9 (sealed by order at #131)
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. 2-13-17

128

Gov't motion for leave to file excess pages (granted
#132)

. 2-13-17

129

Gov't response to motion to suppress, #108

. 3-1-17

146

. 3-1-17

147

Defense motion to file supplemental briefing,
continue motions hearing and trial date, response
#148 the same day
Defense motion to seal document (granted, #149)

. 3-6-17

150

ORDER regarding #147, supplemental materials
from defendant due noon 3-6-17, gov't response
due 3-8-17 at noon, motion to continue suppression
hearing and trial date is denied.

. 3-6-17

151

Defense motion to seal supplement to mtns to
dismiss & suppress, #152 (granted, #154 same day)
Gov't response #158 on 3-8-17

. 3-6-17

155

Gov't Exhibit list

. 3-8-17

156

. 3-8-17

157

. 3-8-17
. 3-8-17

159
160

Gov't motion to seal document (granted # 163 on 39-17)
Gov't motion for leave to file excess pages (granted
3-9-17, #164)
Gov't Exhibit list
Gov't Witness list

. 3-8-17

162

Defense Exhibit list

. 3-9-17

166

Minute entry Evidentiary hearing. Defense mtn to
extend deadline for trial briefs, proposed jury
instructions, proposed voir dire to 3-13-17 is
GRANTED. Confidential Source ordered not to be
disclosed on the record. Officer Corey Williams
testifies. Hearing to resume tomorrow.

. 3-10-17

167

Minute entry for continuation of proceedings - 105
motion to dismiss and 108 motion to suppress
DENIED. Defendant's oral motion to continue trial
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DENIED. Discussions concerning Trial
length/schedule, jury selection, exhibits, witnesses,
trial procedures.

. 3-13-17

169

CHANGE OF PLEA, Magistrate Theiler. Defendant
placed
on
oath,
advised
of
rights/charges/penalties. Defendant executes
consent to Rule 11 plea. Plea of guilty to counts 1,
9, remainder to be dismissed at sentencing.

. 3-13-17

170

Consent to Rule 11 plea

. 3-13-17

171

Plea agreement

. 3-13-17

172

Report and recommendation as to plea of guilty

. 3-15-17

174

Motion to release post indictment restraining order
[granted #175]

. 3-29-17

176

Order of acceptance of guilty plea, notice of
sentencing

. 4-13-17

177

Motion for forfeiture of property

. 4-24-17

178

Preliminary order of forfeiture

. 4-28-17

no#

Sentencing reset to 7-21-17 at 10:00 AM

. 7-6-17

no#

Sentencing reset to 9-1-17 at 10:00 AM [no entries
from 4-28 through 7-6]

. 7-21-17

180

Motion to substitute Yan Shrayberman as attorney
of record [181 proposed order, 182 notice of
attorney appearance, 183 substitution granted 7-2417

. 8-7-17

184

Motion to continue sentencing [unopposed] 185
proposed order, 186 minute order granting
continuance to 11-3-17 at 11:00 AM

321

APPENDIX 14:

DAZA-CORTEZ DOCKET ABSTRACT & TIME-LINE

. 10-21-17

189

Sentencing memorandum by Defendant, notice
thereof at 194

. 11-3-17

192

Minute entry, sentencing, 126 months, $100 Special
Assessment X2, $10K fine, counts 2-8 dismissed, no
mention of forfeiture but see #178, (preliminary
order) 202, (publication) 208, (motion) & 209 final
order of forfeiture at 4-15-18

. 11-3-17

193

Judgment

. 11-8-17

195

Notice of appeal

. 11-9-17

196

S che d u l i n g o r d e r , d e f i c i ency notice f or
nonpayment of $505

. 11-22-17

197

Sealed motion to withdraw as counsel, by
Schrayberman, granted at 198 upon appointment of
successor counsel for appellate purposes by CJA
Coordinator

. 12-4-17

199

Transcript request, at government expense, by
Defendant

. 12-14-17

200

CJA appointment of Thomas Michael Kummerow
for appeal

. 12-20-17

201

Transcript request for 4 separate hearing dates

. multiple

204-206

2-5-18 or 2-13-18, official transcript filings

. 4-5-18

210

Michelle Jenson withdraws as counsel for USA

. 6-14-18

211

Order (not mandate) appeal DISMISSED

. 6-18-18

212

Order of USCA re: Notice of appeal

. 7-6-18

213

Mandate, appeal DISMISSED

. 7-6-18

214

Return of service by Marshal's re: Disposal - Final
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order of forfeiture

. 11-2-18

215

2255 motion
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Names of parties: Emily Gause, Sarah Vogel, C. Andrew (Andy) Colasurdo,
DATE

FROM

DESCRIPTION

1. 1-4-17

Gause

Cover for supplemental discovery request,
request for impeachment material; Lorraine
Barrick's expert report concerning money
laundering expected within "the next couple
of weeks;" discussions and "an endorsed
offer" from Daza-Cortez to be forthcoming at
that time.

2. 1-10-17

Vogel

BRADY material to be disclosed as
discovered. Reciprocal discovery request
made. Ms. Vogel says that despite numerous
requests, no defense controlled evidence has
been disclosed. Witness impeachment
material will not be disclosed until
negotiations close. Numerous JENCKS
statements have already been disclosed.
Following is the last paragraph, verbatim:
Given our current timetable, with pretrial
motions due February 6th, I would expect we
will close negotiations not later than February
1, 2017. We look forward to hearing your
proposals and engaging in any constructive
dialogue about resolution well in advance of
that deadline. If you'd like to change this
timeline, please give us a call.

3. 1-11-17

Gause

Disagrees with defense theories concerning
when Brady/Giglio material must be
disclosed. Says this sort of information must
be disclosed before the defendant must make
a decision whether to plead guilty. Says that
"[I]f we cannot agree on this, I will file a
motion to compel noted for next Friday."

4. 1-12-17

Colasurdo

BRADY material to be turned over as
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discovered. GIGLIO impeachment material
due only on witnesses intended to to call at
trial. Final decision on witnesses not yet
made. Production of info concerning the
Confidential Source won't be turned over til
closer to trial. Plea negotiations aren't
mandatory, and Gause is invited to cite
authority to the contrary. Concerning the
suggested motion to compel, Colasurdo says
"any motion will only serve to end
negotiations." Request for discovery from
defense is renewed.

5. 1-18-17

Gause

Says she's not sure what is requested with
respect to discovery from defense, asks for
specific items if known. Says Lorraine
Barrick's report should be available Friday or
early next week. Also emails and summaries
of work by investigator Greg Walsh, in report
form by next week. Could meet Monday or
Tuesday 1-23 or 1-24, says she has Thursday
1-26-17 blocked off "to prepare motions in this
case." Says if she gets nowhere by the end of
next week, she'll file motions including
motion to compel.

6. 1-19-17

Colasurdo

Proposes a conference call for plea
negotiations for Monday, 1-23-17 at 4:30 PM.

7. 1-23-17

Gause

Offer to resolve. Defendant offers to resolve
with a mandatory minimum of 5 years, a
government recommendation of not more
than 84 months imprisonment, no evidence
from the Toyota Scion, the guns in the storage
unit rented by Jacobo, any 924(c) or the
money laundering.

8. 1-25-17

Colasurdo

Government offer and proposed plea
agreement. Five year mandatory minimum is
agreeable, not the current 10 year mandatory

326

APPENDIX 15

SAMPLE TIME-LINE/ABSTRACT
minimum charged. Counts 1 and 9 (money
laundering on the Cadillac) are required, but
not count 6, laundering re: Avocados
restaurant. No gun charges, thus no stacked
sentences required. Leadership language
removed, along with reference to firearms at
Defendant's residence. Limited accountability
as to methamphetamine. No requirement to
give up ownership interest in Avocados.
Forfeiture required only as to 1) the Cadillac
Escalade, 2) $60,852.38 and $4,179.29 seized
from Union Bank accounts, 3) $71,973.50
already seized as payments to Avocados, plus
subsequent payments made prior to plea.
Forfeiture after trial to be vastly worse.
Sentence recommendation from government
to be NOT MORE THAN 108 months, for
Defendant NOT LESS THAN 84 months. Post
trial Guidelines could be as high as 360 to life.
Deadline to accept offer is JANUARY 31,
2017, and the plea must be entered by that
date.
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ACKNOWLEDGMENTS
This book consists of a lot of plain speech. For this reason the inclusion
of a name in the acknowledgments may be a left-handed favor. By no means
would I intentionally hurt anyone who has contributed to the success of this
project.
It is a lot easier to stand firm and be bold when Oscar is the one to take
the licking, if things go south. Hurting someone else involves a lot of grief
and regret. I have suffered the soul-searing pain of leaving my two biological
children to a de facto fatherless childhood. Hardly less painful was leaving a
wife and two adopted children with new and improved hardships. Hard
lessons have taught me that discretion is sometimes the better part of valor.
I hope you understand my meaning.
That being said, I’d like offer my highest compliments and sincerest
gratitude to Michael Dolphin. Michael was the leader of the Messianic group
FCI Oakdale-1. He was the tool used by Yahshua the Messiah to reveal to me
the Father’s name. He is whip smart, hard working, highly efficient, and
totally dedicated. His contributions are indispensable to this effort.
He knows the stakes, but wants his name here anyway. He chooses to
stand on his 1st Amendment rights of speech, the press, association, and
peaceful petition. He understands the potential price to pay. He has counted
the cost and shown the willingness to pay it.
Michael has given heart and soul to the project, without complaint, on
the most penurious allowance. Six days he labors and does all his work.
Every Sabbath he demonstrates the fruit of his ceaseless and highly effective
study of the Holy Writ, in our Sabbath phone conversations.
Dr. Richard and Diane Shearer, your fearless commitment to keep me
out of prison never ceases to amaze me. May you live long and prosper.
Joey McCutchen, you probably didn’t know what you did, when you
put bread in my jar. Without the money you sent me, my appeal at the 5th
Circuit would not exist. Whether I win or lose is beside the point. You saved
my chance at due process. Words are inadequate to express my gratitude for
what you did. I will be no less grateful if I lose the case. Sometimes the
greatest success arises from the crucible of loss and failure. Thanks also to
Chip Sexton and the rest of the crew at McCutchen, Sexton & Napurano.
Thanks for your tireless defense of the constitution.
Joe & Barb McCutchen have been there for me at every stage of the
process. They are more than I deserve. Honestly, they are national treasures.
How I long to come to their house, to do some ordinary work, just to interact
with them and have a long conversation.
Mike Clifford, you shocked me with your expressed willingness to drive
to Little Rock, to make up for the negligence of the halfway house. When the
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halfway house thought you would not drive to Little Rock on one day’s
notice to save someone you barely knew from going back to prison, that’s
what they demanded. When you agreed to make the trip, that was altogether
inadequate to allow me to continue your employment.
What matters most is that your commitment to personal liberty
transcends temporary inconveniences. A DOJ-FBOP contractor deprived you
of my services as employee. Your bond of friendship with me is if anything
stronger for the experience. For this I am so grateful.
Mike Gaddy, you are an amazing human being. You went to bat for me
when I could not save myself. I was on greased skids, headed straight back
to prison, knowing full well what I faced and traumatized by it. For your
exquisite kindness I am most grateful. Thank you.
Bill Ledford and Bill Quilhot have both been like a rock for me,
throughout this whole ordeal of imprisonment, even when it was tiresome,
even when I royally screwed things up.
Long years ago my father Ed Stilley made a guitar for me. When I
desperately needed money, he gave me his blessings to sell it. My brother
Stephen Stilley sold it and sent me every penny of the price. Someone paid
$2,500 for a very rustic guitar - thank you too.
BTW, if you think I’m eccentric, I come by it honestly. Look at my dad.
Look at the pictures. He represented a world of time gone by. In a manner
of speaking, he lived out history for a later generation. To see his world in
pictures, go to my friend Google and type in “Ed Stilley.” Dad departed this
life while I was locked up. May he rest in peace.
Kelly Mulhollan wrote “True Faith True Light: The Devotional Art of Ed
Stilley.” I look forward to the day when I can meet Kelly and his wife Donna.
Tim Hawley wrote “Gifted.” Because of their efforts my father’s work is
valued and preserved. The threads they wove into the fabric of life saved my
due process rights at a critical time, not to mention the ability to communicate
with the wider world through TRULINCS.
Misty Graham, you sent money to a stranger. That meant a lot. Thank
you!!!
Alys Dimmitt, you and your tribe have shown amazing grace to me.
Thank you!!!
Stan Swenson, you are the reason I had gas money back and forth to the
trial. Plus, you are a sounding board like no other.
To inmates such as Charles William Wright, Jr., Roland Daza-Cortez,
and too many more to mention specifically, thank you for the opportunity to
work with you, and for being my friends.
My mother Eliza Stilley has been like a rock for me. Mothers love their
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babies, until their dying day. It must be the oxytocin, or something like that.
Momma did things for me, without complaint, that nobody else would do.
She made my efforts productive when the DOJ-FBOP did its dead level best
to stomp me out. Mother, you are beyond precious to me. I love your smile.
You have never been more beautiful than you are now, to me. I love you, lots
and lots.
Other people have contributed to the fact that I have been able to stay
out of prison proper long enough to complete this book. I am so very
grateful, even if your name does not appear on these pages. For many, I look
forward to the opportunity to show my gratitude in a more tangible way. For
now I can only say “thank you.”
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
UNITED STATES OF AMERICA
v.

PLAINTIFF
Case No. 4:09-CR-043 SPF

LINDSEY KENT SPRINGER,
OSCAR AMOS STILLEY

DEFENDANTS

DEFENDANT OSCAR STILLEY'S VERIFIED MOTION FOR SENTENCE
REDUCTION PURSUANT TO 18 USC 3582(c)(1)
Comes now Defendant Oscar Stilley (Defendant Stilley) and for his verified motion for
sentence reduction pursuant to 18 USC 3582(c)(1) and states:
1.

Defendant Stilley inquired of Jeffrey Gallant, Assistant US Attorney (AUSA) in the

Northern District of Oklahoma (NDOK), to inquire whether or not the government opposes the
relief sought herein, in conformity with LCrR47-4. Mr. Gallant was not at liberty to state the
government’s position at the time. Defendant Stilley on the morning of May 12, 2021 called Mr.
O’Reilly at the number on the docket sheet, and left a message. As of this filing Defendant
Stilley has not received a return telephone call. Thus Defendant Stilley does not know the
government’s position with respect to this motion or the relief sought.
I.

DEFENDANT STILLEY HAS EXHAUSTED ADMINISTRATIVE REMEDIES

2.

Defendant Stilley has exhausted all administrative remedies required as a condition

precedent for filing a motion pursuant to 18 USC 3582(c)(1)(A)(i).
3.

Specifically but without limitation, Defendant Stilley filed a BP8, Documentation of

Informal Resolution, started 12-26-19 and completed 2-27-2020, a copy of which is attached
hereto as Exhibit "1."
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4.

Defendant Stilley then filed a BP9, formal request to the warden, dated 11-22-2020, a

copy of which is attached hereto as Exhibit “2.”
5.

Defendant Stilley also submitted one continuation page, a copy of which is attached

hereto as Exhibit "3."
6.

Under the DOJ-FBOP Program Statements, (PS) "Administrative Remedy Program"

PS1330.18, (12) RESPONSE TIME 542.18, a warden ordinarily has 20 days to respond to a BP9.
7.

Congress in the enactment of 18 USC 3582(c)(1) provided that the right to file a motion

would accrue by reason of the inaction of a warden, upon the expiration of 30 days after
submission of the formal request by way of BP9.
8.

The responsible warden did not respond to the said BP9 within 30 days.

9.

Therefore, Defendant Stilley has exhausted all administrative remedies required by the

aforementioned 18 USC 3582(c)(1)(A)(i).
10.

Furthermore, Defendant Stilley has exhausted all administrative remedies "available" to

him, within the meaning of the law.
11.

The DOJ-FBOP and its responsible personnel have committed grievous, systematic,

persistent retaliation against Defendant Stilley, for the exercise of constitutionally protected 1st
Amendment rights of peaceful petition, etc., to include efforts to exhaust administrative
remedies.
12.

The DOJ-FBOP has made a complete mockery of its duty to maintain honest and reliable

records of administrative remedy filings and activities.
13.

The DOJ-FBOP falsely and fraudulently claims that Defendant Stilley, despite his

education and experience, and an enormous amount of effort and expense, has not exhausted a
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solitary administrative remedy despite more than 50 attempts from his arrival at FCC Forrest City
Low 6-11-10, until his departure from FCC Yazoo City Camp 9-2-2020.
14.

Defendant Stilley hopes and trusts that it will not be necessary to litigate any such issues,

in light of the Warden’s failure to respond within the permitted time frame. However, Defendant
Stilley reserves the right so to do, and vigorously, if Defendant Stilley’s claim of exhaustion of
available remedies is challenged.
II.

FACTS SHOWING ENTITLEMENT TO RELIEF

15.

There is no evidence in the record that Stilley knew about the plan to original plan to loan

or gift $250,000 from Turner to Springer, until after all such funds had been disbursed from
Defendant Stilley’s account.
16.

Stilley was in fact told and in fact believed that Turner’s money was being wired for the

purpose of retaining Stilley’s legal services in a pending federal criminal tax investigation, and
subsequent criminal proceedings if any.
17.

Within scant days after receipt of the money from Pat Turner, Defendant Stilley was told

that the criminal proceedings had been terminated, that the money had been loaned to Springer,
and that Stilley should pay out the money pursuant to the directive of Springer.
18.

Defendant Stilley, at all times relevant to this litigation, believed the representations made

in the foregoing paragraph.
19.

Defendant Stilley was bound by his oath as an attorney not to refuse the causes of Turner

and Patterson, for reasons personal to himself.
20.

Defendant Stilley was duty bound to pay over the money in his IOLTA account to the

“person entitled” to the money. Thus Stilley cannot possibly be guilty of count 3 or 4.
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21.

Therefore, pursuant to the Court’s jury instructions, Stilley could not possibly be guilty of

Count 3 or 4.
22.

Since Count 1 conspiracy hangs on the thread of counts 3 and 4, as to Defendant Stilley,

he can’t be guilty of Count 1 either.
23.

The District Court sua sponte struck Defendant Stilley’s consolidated motions for

judgment as a matter of law (JAML) and new trial, despite stating the knowledge and belief, in
other opinions and orders, that such a sua sponte motion violates due process.
24.

The US Department of Justice (DOJ) has engaged in a systematic, years long scorched

earth campaign against Defendant Stilley, starting no later than 2004 and continuing at least until
Defendant Stilley’s incarceration 4-23-2010, for the purpose and with the effect of ruining
Defendant Stilley’s ability to effectively defend criminal charges.
25.

Only through these attacks on Defendant Stilley’s economic foundation did Defendant

Stilley find himself incapable of procuring all the transcripts in this case, at his own expense, in
time to prepare a creditable appeal brief as to issues of liability, before being sent to prison.
26.

The actions of the parties responsible for the incarceration of Defendant Stilley have

effectively denied Defendant Stilley his right to one direct appeal, up until the present time.
27.

Defendant Stilley has persisted with every reasonable effort to exhaust administrative

remedies, and take every other necessary action, in order to vindicate his right to one direct
criminal appeal, at the earliest practicable time.
28.

Lindsey Kent Springer tendered to proper federal authorities, in good faith, prior to April

15, 2006, sufficient information from which the IRS could compute and assess a tax against
Lindsey Kent Springer for the year 2005.
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29.

Said tender of information constituted a “tax return” within the meaning of applicable

case law, including but not limited to the decision in this case.
30.

Nevertheless the government did seize the books and records of by Lindsey Kent

Springer, prior to April 15, 2006.
31.

Therefore, the government did indeed procure information, both voluntarily and by

distraint, which by operation of law constitutes a return, on the part of Springer, both from
Springer’s mouth and Springer’s personal property, papers, and records.
32.

The government presented not less than the following four theories of criminal liability

against Defendant Stilley, none of which were consistent with the others.
33.

A review of the record reveals that the purported indictment in this case was never

returned in open court.
34.

Defendant Stilley submits herewith a Timeline, attached hereto as Exhibit “4,” for the

convenience of the Court and the parties. Defendant Stilley includes links within his brief and
sometimes also within linked documents, for the convenience of the Court and counsel.
35.

Defendant Stilley in Dkt. 293, at page 18, was informed that his motion was “clearly

argumentative” such that the District Court found the combined page count to exceed the limits
of the local civil rules, and struck the motion as well as the supporting brief.
36.

Defendant Stilley has earnestly endeavored to state facts in this pleading, and make his

arguments in the brief. Defendant Stilley hopes that he has “chinned the bar,” but if not would
like to know that fact, and the underlying reasons. Defendant Stilley hopes and trusts that he will
suffer no prejudice for setting forth many facts only within the brief proper.
37.

Defendant Stilley has greatly reduced the number of facts alleged in this motion, on the
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theory that they are stated and argued within the brief.
38.

Defendant Stilley notes with satisfaction that the Court’s requirements concerning brief

length are now specified with commendable clarity in the local criminal rules, at LCrR47-5.
39.

Defendant Stilley tenders herewith a brief in support. A proposed order will be submitted

through proper channels.
WHEREFORE, Defendant Stilley respectfully requests that this Court enter judgment as a matter
of law, striking the indictment and acquitting Defendant Stilley of all charges; alternatively for an
amended order which includes no confinement or punishment whatsoever, in excess of that
authorized by Congress in light of the law and facts as shown in this case; alternatively for a
judgment and commitment order for incarceration not to exceed “time served;” at a proper time,
for a final appealable order and/or judgment expressly acknowledging Defendant Stilley's right of
appeal, to include any attack on the original or any subsequent judgment and commitment order,
and upon any order whatsoever; and for such other, further, or different relief as may be
appropriate, whether or not specifically requested.
VERIFICATION
Defendant Oscar Stilley by his signature below pursuant to 28 USC 1746 declares under penalty
of perjury that the foregoing facts are true and correct.

Respectfully submitted,

Page 6 of 7

Case 4:09-cr-00043-SPF Document 694 Filed in USDC ND/OK on 05/12/21 Page 7 of 7

By: /s/ Oscar Stilley
Oscar Stilley
10600 N Highway 59
Cedarville, AR 72932-9246
479.384.2303 mobile
479.401.2615 fax
oscarstilley@gmail.com

May 12, 2021

CERTIFICATE OF SERVICE
Defendant Stilley hereby certifies that on the date stated above he electronically filed the
foregoing with the Clerk of the Court by using the CM/ECF system. Defendant Stilley is
informed that Lindsey Springer is not enrolled in CM/ECF, a shortcoming that Defendant Stilley
intends to remediate at his earliest convenience.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
UNITED STATES OF AMERICA
v.

PLAINTIFF
Case No. 4:09-CR-043 SPF

LINDSEY KENT SPRINGER,
OSCAR AMOS STILLEY

DEFENDANTS

BRIEF IN SUPPORT OF DEFENDANT OSCAR STILLEY'S VERIFIED MOTION
FOR SENTENCE REDUCTION PURSUANT TO 18 USC 3582(c)(1)
Comes now Defendant Oscar Stilley (Defendant Stilley) and for his brief in support of
verified motion states.
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I.

PRELIMINARY MATTERS
A.

Legal and factual background.

Defendant Oscar Stilley on 4-23-2010 was sentenced to 180 months of incarceration,
consisting of Count 1 - Conspiracy to Defraud the United States - 18 USC 371; Count 3, Tax
Evasion for year 2003 (26 USC 7201; 18 USC 2); and Count 4, Tax Evasion for year 2005 (26
USC 7201; 18 USC 2). The Court imposed 5 years incarceration on each count, all to run
consecutive to the others. Defendant Stilley since that time has been in the custody of either the
US Marshal Service or the Department of Justice-Federal Bureau of Prisons (DOJ-FBOP).
Defendant Stilley has served the full Congressionally authorized maximum punishment
of 5 years incarceration, as to two out of the three counts of conviction. Defendant has
furthermore served part of the sentence on the remaining count of conviction.
Therefore, the loss of any count of conviction imposes upon the Court a legal duty to
immediately order the restoration of Defendant Stilley’s full liberty, without any “supervised
release.” United States v. Haymond, 139 S. Ct. 2369, 2379, 204 L. Ed. 2d 897, 906-907 (2019).
Congress in the First Step Act of 2018 created 18 USCS § 3582(c)(1)(A)(i), which
provides that a district court may reduce a sentence for "extraordinary and compelling reasons."
Having exhausted all remedies “available”1 to him within the meaning of the law and the express
language of Congress in the enactment of the First Step Act of 2018, Defendant Stilley provides
the following facts and evidence to show that the District Court is duty bound to discharge

1

What constitutes a lack of availability may be reviewed at Ross v. Blake, 136 S.
Ct. 1850, 195 L. Ed. 2d 117, 126-27 (2016). Certain particularly relevant text is highlighted for
the reader’s convenience. The burden is on the government to plead and prove failure to exhaust
- not the other way around. Id. at preceding page, footnote 1. Click and scroll up 3 clicks.
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Defendant Stilley from any further confinement, supervision, or punishment whatsoever.
B.

Use of links for the convenience of the reader.

Defendant Stilley has included links to certain documents, for the convenience of the
reader. A Timeline provides numerous links to other documents, primarily docket items and
transcripts. The Timeline generally has links to the actual transcript or docket item referenced.
II.

RE-SENTENCING IS REQUIRED DUE TO MISCALCULATION OF TAX LOSS,
IMPROPER ENHANCEMENTS, ETC.
The US Supreme Court in Rosales-Mireles v. United States, 138 S. Ct. 1897 (2019) held

that plain error review is sufficient to correct a multitude of errors, with or without
contemporanous objection by the injured party. The Rosales-Mirales court opined that:
That standard is not reflected in Rule 52(b) itself, nor in how this Court has applied the
plain-error doctrine. The Court repeatedly has reversed judgments for plain error on the
basis of inadvertent or unintentional errors of the court or the parties below. See, e.g.,
[*1907] Silber v. United States, 370 U.S. 717, 717-718, 82 S. Ct. 1287, 8 L. Ed. 2d 798
(1962) (per curiam) (reversing judgment for [***16] plain error as a result of insufficient
indictment); Brasfield v. United States, 272 U.S. 448, 449-450, 47 S. Ct. 135, 71 L. Ed.
345 (1926) (reversing judgment for plain error where the trial judge improperly inquired
of a jury's numerical division); Clyatt v. United States, 197 U.S. 207, 222, 25 S. Ct. 429,
49 L. Ed. 726 (1905) (reversing judgment for plain error where the Government presented
insufficient evidence to sustain conviction). The Court also "routinely remands" cases
involving inadvertent or unintentional errors, including sentencing errors, for
consideration of Olano's fourth prong with the understanding that such errors may qualify
for relief. Hicks v. United States, 582 U.S. ___, ___, 137 S. Ct. 2000, 198 L. Ed. 2d 718
(2017) (Gorsuch, J., concurring) (137 S. Ct. 2000, 198 L. Ed. 2d 0718).
A.

The District Court’s announced foundation for the sentence.

Tax loss is the main driver of sentence, in a tax case. The US Probation Officer (USPO)
found the tax loss to be $561,201.67, for a Base Offense Level of 20. The USPO added 2 points
for encouraging others to violate internal revenue laws, and 2 points for obstructing justice, for
an Adjusted Offense Level of 26 and a sentencing Guideline Range of 63-78 months in prison.
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Based on Defendant Stilley’s objections, the USPO removed the objection for
encouraging others to violate internal revenue laws. Thus the USPO’s final position was for 24
points, Criminal History Category 1 (no prior convictions, Criminal History Score of zero) which
resulted in a Guideline Range of 51-63 months of incarceration.
The District Court at the conclusion of sentencing proceedings found tax losses, with
respect to Stilley, totaling $1,303,096. Sent. TR 408. The District Court found Springer
responsible for $1,085,474.80. Sent. TR. 407.
For 3rd party tax loss, the reader is directed first to Government Exhibit 1179 (Gov. Ex.
1179), the government’s “Summary of Tax Loss and Restitution - Oscar Stilley.” Gov. Ex. 1178
is the same document with respect to Springer. Gov. Ex. 1177-OS is the Tax Loss of Third
Parties Relevant to Oscar Stilley.2 Springer’s counterpart is Gov. Ex. 1177-LS.
United States Sentencing Guidelines (USSG) §2T4.1 is the “Tax Table” extant in 2009.
In 2009, the “Offense Level” from the Tax Table for $1,000,000 but less than $2,500,000 was
22, for less than $1 million but over $400,000 was 20, for $200,000 to $400,000 was 18. The
“Base Offense Level” is in tax cases the offense level taken from the Tax Table. Adjustments are
then applied, to find the “Total Offense Level.” The Sentencing Table determines the Guideline
Sentence, based on the Total Offense Level.
Thus a successful attack sufficient to bring the tax loss down below $1 million mandates
re-sentencing pursuant to Rosales-Mirales. A reduction below $400,000, or some other
threshold of the Tax Table, doesn’t change the fact of re-sentencing. It might however influence

2

This document has no exhibit sticker, but this number is assigned by the
government’s witness and exhibit list at 319-2.
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the appropriate outcome as a result of the re-sentencing.
The District Court’s tax loss findings placed both Defendants in the “Base Offense Level”
of 22.” This Court then calculated points for Stilley on page 430 as follows:
Source of points

# of
pts

Applied
to

Agreed
by USPO

Basis for the finding

2T1.1(b)(1) Failing
to report criminal
source income

2

Both

No

Turner (Count 4) and Hawkins (no
part of indictment)

2T1.1(b)(2)
Sophisticated means

2

Both

Yes

IOLTA account, use of name
“Bondage Breakers Ministry,” cash
dealing, check cashing service,
“fraudulent” advice

2T1.9(b)(2)
Encouraging others
to violate law

2

Both

Yes first,
no after
objection

Dr. Philip Roberts, James Lake (Also
Mr. Dingman and Mr. Grady, but they
had nothing to do with Stilley)

3C1.1 Obstructing
justice

2

Both

Yes

Stilley testimony regarding lack of
statute saying who is liable for income
tax, statute defining “income,” statute
commanding the filing of tax return,
saying to Grand Jury that Springer
does not charge for his services

3B1.1(a) Organizing
others

4

Springer

???

3B1.3 Using
position to carry out
crimes

2

Stilley

No

Status as lawyer facilitated
commission and concealment of
crimes

To summarize the District Court’s conclusions with respect to Stilley, he found a Base
Offense Level from (USSG) §2T4.1 of 22, (more than $1 million) together with 10 additional
points, giving a Total Offense Level of 32. A Total Offense Level of 32 called for a Guideline
Range of 121 to 151 months, pursuant to the Sentencing Table.
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US Probation arrived at a Total Tax Loss of $561,201.67. However, US Probation cited
United States v. Franks, 723 F.2d 1482 (10th Cir. 1983) for the proposition that “restitution in tax
cases shall not be ordered as a condition of probation or supervised release when the amount of
tax loss has not been acknowledged, conclusively established in a criminal proceeding, or finally
determined in a civil proceeding.”
B.

This Court included “tax losses” that didn’t meet up with this Court’s own
stated rules and evidentiary standards.

This Court found a total tax loss of $1,303,096 against Defendant Stilley.

Sent. TR

408. The following chart shows the amounts and sources:
Time frame

Nature of claimed tax loss

2000-2008

Stilley’s estimated federal income tax

$

377,161.00

2000-2008

Stilley’s estimated state tax extrapolated from fed

$

91,627.00

2000-2007

Springer’s estimated federal income tax

$

299,591.00

2000-2007

Springer’s estimated state tax extrapolated from fed

$

80,186.00

1992-1995

Dr. Philip Roberts

$

129,818.00

2000

James Lake

$

176,000.00

1999-2003

Patrick Turner

$

145,713.00

$

1,300,096.00

Total

Amount

The tally from this chart is exactly $3,000 less than the District Court’s, for unknown
reasons. For our purposes this discrepancy is irrelevant.
Roberts, Lake, and Turner collectively amount to $451,531.00 laid at the feet of
Defendant Stilley. Therefore, if Defendant Stilley can lay waste to the foundations of all three of
these add-ons, re-sentencing is not optional. The Base Offense Level declines from 22 to 20.
Rosales-Mirales then demands a re-sentencing.
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1.

Dr. Roberts’ trial testimony obliterates the government’s theories.

The government persuaded the Court that Dr. Roberts testified that Defendant Stilley
confirmed the rectitude of his legal position. Actually, this is what he said, on the second day of
trial, 10-27-09, at transcript (TR) 316 on direct examination by Mr. O’Reilly.
10 Q. With respect to whether or not you were required to
11 file taxes, what did Mr. Stilley tell you?
12 A. I don't remember him specifically saying that there
13 wasn't a requirement. He's quite gifted in
14 constitutional and legal issues. And to be -- quite
15 frankly, he overwhelmed me a lot. So I couldn't actually
16 tell you definitively that I recall him making that
17 statement ever.
(Emphases added)
As much as Defendant Stilley likes his Sixth Amendment right of confrontation, he didn’t feel
led to confront that. What’s to confront?
Dr. Roberts initially testified to basically the same thing, with respect to Lindsey Kent
Springer. Mr. O’Reilly, clever and cunning lawyer that he is, “rehabilitated” his witness, starting
at 316 and continuing to the next page. It went like this:
18 Q. Okay. Did you ever have a conversation with
19 Mr. Springer about whether or not you had to file tax
20 returns?
21 A. Again, I cannot recall any specific conversation in
22 that regard.
23 Q. Is it possible that in the past you had a
24 recollection that -- or that reference to this grand jury
25 transcript might assist you in remembering?
317
1 A. Anything could help me with remembering. It was a
2 long time ago.
3 Q. Yes. Yes, Dr. Roberts. Let me ask you, if you
4 could, to look at page 9 of that same grand jury
5 transcript and simply look, I believe, from lines 9
6 through 11 and read it to yourself, sir.
7 A. Page 9, lines 9 through 11?
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8 Q. I believe so, sir, yes. Actually, line 6 through
9 12. I apologize. Have you read that, sir?
10 A. Yes, I have.
11 Q. Does that refresh your recollection?
12 A. It certainly reflects what I said then, yes.
13 Q. What did you say?
14 A. At what part of this?
15 Q. Actually, let me just ask, did Mr. Springer ever
16 tell you whether or not you had an obligation to pay
17 incomes taxes and file tax returns?
18 A. Yes. He stated that my conclusions were correct and
19 there was no requirement or liability to do those.
(Whereupon Mr. O’Reilly passes the witness)
(Emphases added)
A few items are worthy of mention. The government should have paid attention when
this court at Pretrial 10-21-09 TR 109-110, on the first day of trial, forbade “off the cuff”
impeachment, and exhorted the parties that “it's never as good as you remember.”
O’Reilly was totally confused about the testimony of Dr. Roberts. Sent. TR 300-302
What he lacked in accuracy he made up for with enthusiasm. See Sent. TR 379:
14 MR. O'REILLY: Yes, Your Honor. And based upon
15 Dr. Roberts' testimony, it appears that he was also counseling
16 others. The fact that we only have Dr. Roberts as the one that
17 we have identified does not change the fact that it was part of
18 a common -- Mr. Stilley's common scheme.
(Emphases added)
How nice of Mr. O’Reilly to admit that he hooked his wagon to exactly one crippled up,
foundered horse, and tied a buggy onto the back. Thus when the horse fell over dead, not only
the ersatz “tax losses” but also the 2 point enhancement under 2T1.9(b)(2), encouraging others
to violate the revenue laws, headed straight for the ditch.
When the government’s case falls into the ditch, the wise approach is to invite the
government to pull it out themselves - if they can. Gently remind them that you didn’t put their
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garbage case in the ditch, and it’s not your job or prerogative to pull it out. You wish them the
very best, you might even hope they win, but you’re not going to help. You’re going to rule
betwixt and between the belligerent parties. U.S. v. Farr, 536 F.3d 1174, 1179 (10th Cir. 2008)
(When you get to this one, roll the cursor up a few clicks.)
2.

James Lake only provides additional entertainment.

Defendant Stilley in his chart included James Lake, despite Mr. O’Reilly’s kind
concession at Sent. TR 379. Defendant Stilley got tagged for Lake, so let’s take a look at it. We
have a link to Government Exhibit 1143, so let’s see why it’s a total joke.
This record shows “no return filed” but provides not the slightest evidence of any duty on
the part of James Lake, to file a tax return that year.
Mr. Lake fired Stilley early December 2001 or thereabouts, just before his trial. TR 860
Exhibit shows the payment of $176,000, on 3-22-2002. On 7-1-03, over a year later, someone
again noted that no tax return had been filed. On 1-14-08 this credit balance was cleared
because the time to claim refund expired. For reasons not explained, the credit was re-instated.
If there was a tax liability on Lake for the year 2000, why wasn’t the $176,000 applied to
it? That hasn’t been explained. Lake after all did go to prison, with supervised release to follow.
At Sent. TR 49, Lindsey Kent Springer elicited the following testimony from Brian Shern:
17 Q. As you stand here today, did James Lake not file a tax
18 return for the year 2000 by April 15, 2001?
19 A. Did he not file?
20 Q. Did he or did he not?
21 A. I'm not for certain whether he did or didn't. I know
22 there was a -- the transcript of his account for 2000 shows a
23 restitution payment of -- and that is what we included in our
24 calculations, I believe.
25 Q. Restitution payment?
(Emphases added)
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Springer continued to rip Shern to shreds over the next 3 pages. At Sent. TR 52 we see this gem:
17 THE COURT: Okay. Except that I've heard on cross
18 that maybe he may well have filed for 2000.
19 MR. O'REILLY: I'll try to rehabilitate the witness.
20 THE COURT: Okay. Well, proceed.
Now, we know that Mr. O’Reilly knows how to rehabilitate a witness. He very deftly
rehabilitated Dr. Roberts - as to Springer. You could call it a textbook case of the use of grand
jury testimony to rehabilitate a witness. He followed the Court’s ground rules, respected the
witness, respected the 6th Amendment right to confrontation, etc. He got his testimony.
At Sent. TR pg. 172, Defendant Stilley finished his cross examination of Brian Shern.
The following colloquy was had:
17 Pass the witness.
18 THE COURT: Redirect?
19 MR. O'REILLY: No questions, Your Honor.
(Emphasis added)
Mr. O’Reilly’s rehabilitation is conspicuous by its absence. Thus we have no evidence
whether Lake filed a return for that year or not, nor whether anybody thought he was legally
required to file one. We only know that a large payment was made but never applied - at least up
through sentencing in this case - to any real or imagined tax obligations of James Lake. To
understand what’s going on as to Lake, It may be helpful to review a certain objection at TR
1289, during Springer’s cross examination of Brian Miller:
5 MR. O'REILLY: Objection as to what is the IRS's
6 position and you should use common sense.
7 THE COURT: Don't go there. That will be
8 overruled.
(Emphasis added)
There are practical reasons that a prosecutor should not check his common sense at the
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courthouse door. The government otherwise conceded that holding a defendant liable for events
prior to meeting an individual is simply untenable. Sent. TR 302 A quick Google search will tell
you that the average salary for a Delta pilot in the year 2000 was $150,549. Click the link - see
for yourself. So why would James Lake owe well over that much in taxes, for 2000 alone?
What we’re left with is 1) a tax loss that the District Court didn’t accept for lack of proof,
2) that the government didn’t rehabilitate as promised, and 3) that makes no logical sense
whatsoever. This tax loss is in the ditch, mired in mud up to the axles.
3.

Patrick Turner’s tax loss is the gateway to discarding Count 4.

The District Court set forth the government’s theory at Sent. TR 83, saying that the
government claimed these moneys not as tax evasion, but as impairment of the collectibility of
Turner’s prior year tax liabilities. The first problem with that theory is that there is absolutely no
evidence that the conveyance of this $250,000 rendered Mr. Turner insolvent or partly so. There
is absolutely no evidence that he couldn’t have paid both the $250,000 and the full amount
claimed by the government - at the same time. Mr. O’Reilly asked Mr. Turner about his ability
to pay, at TR 1459-1460 as follows:
22 Q. Were you able to pay the money that was reported as
23 owed when you filed those tax returns?
24 A. There was a dispute on the amounts, so, no, I did
25 not pay the amounts on the tax returns.
1459
1 Q. Okay. And then you said you wanted to finish your
2 answer on the other question?
3 A. Yes.
4 Q. Please do so.
(Emphasis added)
If a prosecutor wants to take away years of a man’s life on the theory that he helped
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someone else become “judgment proof,” that is emphatically not the way to do it. Mr. O’Reilly
walked straight up to the issue with which he savaged the Defendants at sentencing - and then
meandered away without an answer. Lawyers don’t generally do that - if they think the answer
will help their case.
O’Reilly had already proven his ability to deftly and professionally rehabilitate a rather
adverse witness. Let us not forget that Dr. Roberts came straight from a jail cell to the witness
stand, with jail clothes and handcuffs. At TR 319, asked the reason for the outfit, Dr. Roberts
laconically responded “Well, it's not because red is a good color for me.”
The second problem with this theory is that the government gave no notice of their theory
in time to cross examine Turner on the subject. It is exceedingly unlikely that a man of Turner’s
abilities and station in life would not have been able to pay the sum claimed by the government,
after exhaustion of legal remedies, but that’s beside the point. The point is that raising a theory
for the first time after the trial is a flagrant violation of due process. The fundamental
requirement of due process is the opportunity to be heard "at a meaningful time and in a
meaningful manner." Mathews v. Eldridge, 424 U.S. 319, 333, 96 S. Ct. 893, 902, 47 L. Ed. 2d
18, 32 (1976).
It cannot be denied that Turner’s stated reason for conveying the money was a fear that
the government would “scorch the earth” on him so as to prevent an effective criminal defense.
TR 1460 There is not the slightest indicia, in the record, that the conveyance was done with the
purpose or with the effect to render himself “judgment proof,” in whole or in part.
Other parts of this tax loss analysis are better addressed in other parts of this brief.
Defendant Stilley incorporates all parts of this brief into all other parts, as if set forth therein
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word for word.
III.

AT RE-SENTENCING, THE COURT IS DUTY BOUND TO ENTER JUDGMENT
AS A MATTER OF LAW IN FAVOR OF DEFENDANT STILLEY, AS TO ALL
COUNTS.
A.

Defendant Stilley had no knowledge of any intent to use his IOLTA account
to move money from Patrick Turner to Lindsey Springer, until long after all
the money had left his account.

Stilley had no knowledge about the original plan to loan or gift money from Patrick
Turner to Lindsey Springer, until long after all such funds had been disbursed from Defendant
Stilley’s account. Nor does the official record contain any evidence of such knowledge.
This Court provided an example of how to get such information, at Sent. TR 288, with
this colloquy:
12 THE COURT: Perhaps you didn't understand my
13 question. My question was very simple: To what extent did
14 Mr. Stilley have knowledge of this letter or its contents at
15 the time that it was provided to Mr. Hawkins?
16 MR. SPRINGER: Fully aware of it.
(Emphases added)
(Question regarding Stilley’s knowledge of Exhibit 204 when sent.)
The government knows how to get essential testimony at trial. They just didn’t.
Stilley at all relevant times reasonably believed that Patrick Turner was simply another
prospective client, who wished to retain the services of Oscar Stilley. He was totally left in the
dark about plans to promptly cause Oscar Stilley to convey that money to Lindsey Springer.
As the Court explained in its jury instructions, Oscar Stilley had no burden to prove or
disprove anything. See Jury Instruction #5, given by the Court.
Defendant Stilley was puzzled about why he was getting tagged for prior year taxes of
Patrick Turner, when he didn’t even know Turner at that time. Brian Shern explained as follows,
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at Sentencing 164-165:
24 Q. Can you tell this Court what Oscar Stilley should have
25 done differently so that he would not be charged with this
164
1 substantial sum of money as being relevant conduct?
2 A. Not helped Mr. Springer hide Mr. Turner's $250,000 by
3 going through your account. Just walk away from the
4 transaction.
(Emphasis added)
At trial and during sentencing, the government claimed that Turner had made his
$250,000 transfer of funds look like an ordinary attorney retainer payment. TR 1465; Sent. TR
82. That’s a fine theory, but it raises the question of what Defendant Stilley knew, and when he
knew it. Concerning whose idea it was to convey the money in this manner, consider TR 1461:
Did Mr. Springer come up with an idea for a
4 course of action to take?
5 A. No, sir. I did.
At TR 1462 we see:

7 Q. You then agreed with Mr. Springer to do something
8 about this; is that correct?
9 A. Right. That's correct.

At TR 1464 we see:

13 Q. -- what did you do with the funds that you received?
14 A. I transferred them -- we wanted to make this as out
15 in the open as possible.
16 Q. Who is "we"?
17 A. Lindsey and I.
(Emphases added throughout)

At no time did the government prove that Stilley knew or believed that the money was
anything other than a legitimate, bona fide retainer for the purpose of representation in the
pending criminal investigation, and criminal trial if any, during the time that any of the funds
remained in Defendant Stilley’s IOLTA account.
This Court has a solemn legal duty to enter judgment as a matter of law, with respect to
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Oscar Stilley, on Count 4 of the indictment.
B.

The government abandoned the alleged Grand Jury indictment wholesale.

The government on March 3, 2010, at page 3 of its Objections to the Presentence Reports
of Springer & Stilley stated:
All of Defendant Springer’s income was generated from his elaborate con, defrauding
numerous individuals with false promises and enticements in order to separate them from
their money. In addition, the jury verdict indicates that the jury found that Defendants
Springer and Stilley stole money from Mr. Patrick Turner. Had the jury found that
Defendant Springer borrowed from Mr. Turner, the jury would have acquitted
Defendants of the tax evasion count for 2005. Their return of a guilty verdict with
respect to that count, corroborated by the evidence at trial, proved that Defendant
Springer and Defendant Stilley, utilizing wire communications, stole $250,000 from
Mr.Turner during 2005.
(Emphases added)
This bold pronouncement is just another way of saying that the government necessarily
failed to prove the allegations of the indictment, allegedly handed down by the Grand Jury. If the
verdicts ipso facto prove theft, that means that the government concedes that the trial evidence
cannot possibly support the government’s theory at trial. That being said, let’s list off the
government’s most prominent overall theories, including when they started and stopped. We are
assisted by Exhibit 1 to this pleading, a Timeline of the proceedings.
1)

Springer earned money and concealed the fact of receipt of that money from the
government. In the first seven pages of the Timeline, covering 3-10-09 (date on
the purported indictment) through the first day of trial (10-26-09) the government
not less than 6 times emphatically declared that Springer earned income, and hid
the fact of receiving that income. Springer is blasted for claiming the funds are
gifts or donations. At Dkt. 212, filed on the 1st day of trial, the government said
“[Ms. Wiggins] caused the issuance of these five checks to Defendant Springer for
services, and not as gifts or donations. (Emphasis added)

2)

Although Springer freely disclosed all of his gross receipts to the IRS, Springer
concealed from the IRS the true nature of the payments by claiming that they were
gifts when they weren’t; See e.g. Dkt. 173 pg. 4.
Page 14 of 26

Case 4:09-cr-00043-SPF Document 695 Filed in USDC ND/OK on 05/12/21 Page 19 of 30

3)

On 11-2-09, the 6th day of trial, Brian Miller says that the question of whether
transfers were gifts or donations is “almost a moot point” in this case, because
either way, they’re income to Springer, that he was required to report on a federal
individual income tax return. TR 1295-1296

4)

Springer stole the money, pure and simple. See comment made 2-12-10, at Dkt.
310, pg. 11, about Patrick Turner’s “naive belief” that “Defendant Springer had
any intention of repaying the money Defendants stole.” Then on 3-3-10, in the
quote provided at the beginning of this section, the government firmly committed
that (at the very least as to count 4) there was no other theory that would sustain
the conviction. This theory was promoted through the day of sentencing, on 4-2310, where this District Court said “Mr. Stilley, you are not a lawyer in any normal
sense of the word. You are a thief with a law degree.” Sent. TR 450
(Emphases added)

It’s not like there was any great effort at consistency. At Sent. TR 84-85, during
Springer’s cross examination of Brian Shern, the Court whipsawed back to the 1st or possibly the
2nd theory of liability, telling Springer that "the overarching question of whether the funds that
you received over the years that were involved in this case were received by you for services
rendered has been conclusively resolved against you by the jury verdict.” (Emphases added)
Defendant Stilley was bound by his oath as an Arkansas attorney not to refuse the causes
of Turner, Patterson, or other persons similarly situated, for reasons personal to himself. Fifteen
years of prison for crimes he could not possibly have committed is a reason personal to himself.
IV.

DEFENDANT STILLEY WAS DENIED DUE PROCESS.
A.

The District Court acted contrary to its own belief and understanding of the
law of due process.

The District Court sua sponte (on his own motion) struck Plaintiff’s consolidated motions
for judgment as a matter of law (JAML) (Dkt. 261) and new trial, (Dkt. 263) despite stating the
knowledge and belief, in other opinions and orders, that such a sua sponte motion violates due
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process. For example, consider the case of United States v. Ladell Fitzgerald Pace, 2016 U.S.
Dist. LEXIS 182029, *4-5, where this Court, Stephen P. Friot, opined as follows:
Consequently, defendant's motion appears to be untimely and subject to dismissal with
prejudice. District courts are "permitted, but not obliged" to review, sua sponte, a federal
prisoner's § 2255 motion to determine whether it has been timely filed. The Tenth Circuit
case law makes clear that a district court may raise a procedural bar on its own motion.
[citations omitted]. If the district court acts on its own raising a limitations defense,
however, it must "accord the parties fair notice and an opportunity to present their
positions." Day v. McDonough, 547 U.S. 198, 209, 126 S. Ct. 1675, 164 L. Ed. 2d 376
(2006). The court therefore shall permit defendant to file a response within 30 days
demonstrating why his Motion Under 28 U.S.C. § 2255 to Vacate, Set Aside, or
Correct Sentence by a Person in Federal Custody should not be dismissed as
time-barred. ...
(Emphasis added)
That was 2016, and plainly shows what this District Court thought the law was on July
20, 2016. This Court struck the pleadings that would have necessarily resulted in the entry of a
judgment of acquittal, as to Oscar Stilley, as a matter of law, on 12-8-2009. Dkt. 261 and 263.
This gives rise to the question of this Court’s understanding of the law before striking
Stilley’s critical pleadings. In fact the Court’s understanding of the law prior to Stilley’s trial
was no different than it was afterward. Consider United States v. Holly, 2009 U.S. Dist. LEXIS
95021, 2009 WL 3275087, where this Court said:
The court further notes that defendant's motions appear to be untimely filed as they were
not filed within three years after the verdict or finding of guilty in defendant's criminal
case. Rule 33 (b)(1), Fed. R. Crim. P. ("Any motion for a new trial grounded on newly
discovered evidence must be filed within 3 years after the verdict or finding of guilty.").
The court, however, does not raise the issue sua sponte. See, e.g., United States v.
Mitchell, 518 F.3d 740 (10th Cir. 2008).

(Emphases added)
Mitchell cited to Day v. McDonough, and discussed it extensively. There can be no reasonable
doubt as to why this Court cited to Mitchell in support of its statement that it would not raise the
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timeliness issue sua sponte. United States v. Holly was decided by this Court on October 13,
2009. This Court held the final pretrial conference in this case just eight (8) days later, on
October 21, 2009, and started the trial on October 26, 2009. It is hard to imagine better proof
that this legal principle was fresh in the Court’s mind.
This Court’s order [Dkt. 264] cites no authority except LCvR7.2(c). That document
wasn’t picked up by LexisNexis, but another order on the same subject was. [Dkt. 293] United
States v. Springer, 2010 U.S. Dist. LEXIS 6906, 2010 WL 419936. Shepardization of that case
discloses that it has been cited nowhere except in another Springer case, namely Springer v.
Willis, 2015 U.S. Dist. LEXIS 186334. Defendant Stilley cannot see one other case in which a
federal criminal defendant has had a pleading stricken on the basis of LCvR7.2(c).
We must face multiple issues. First, we’re looking for a federal criminal case in which
LCvR7.2(c) is applied so as to limit the length of a criminal pleading. Second, we’re looking for
a case in which the court “stacked” a motion and brief, determined the combined page count to
be over-length, then struck both documents. Both propositions are conspicuous by their
absence. If the government thinks not, perhaps they can give us the citations.
This District Court wasn’t confident of its own theories. The District Court denounced
Springer for his very long pleadings, sometimes triple the 25 pages allowed by the civil rules, for
an opening brief in support of a motion. Dkt. 293, pg. 14. But that just throws the hot glare of
the spotlight onto Stilley’s brief. Dkt. 263 With a mere 13 pages (excluding the certificate of
service) Defendant Stilley’s brief wasn’t even long enough to require tables of contents and
authorities, under the civil rules. It wasn’t over-length at all - until the District Court construed
the motion as “argumentative,” [Dkt. 293, pg. 18] added the 18 countable pages of the motion,
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and even then had a page count a mere 24% over the max allowed by the civil rules.
On 6-18-09, at Dkt. 87, this Court denied a motion to strike a 28 page reply. By this
Court’s sua sponte theories, that brief exceeded the civil rule limit by 180%, and furthermore had
no table of contents or authorities. There was no commentary to the effect that, for future
reference, the parties should be more concise, or should file motions for over-length brief.
How was Defendant Stilley to construe such an order on the part of the District Court?
All the Court had to do to get compliance with the civil rules, in a criminal case, was to
say that in the future the page limits of the civil rules would be enforced. That’s not hard to do see Dkt. 290 for an example. The problem with that expression of intent is that it was too late.
The Court had already stricken a critical pleading, and denied Defendant Stilley any opportunity
to amend his pleading to comply with the newfound “rules.”
For that matter, a statement of preference for following the civil rules regarding brief page
limitations would have been sufficient. Based on the District Court’s rulings, Defendant
concluded that the civil rules simply weren’t applicable in a criminal case.
Pushed on the issue, this Court said that if it couldn’t construe a motion as part of a brief,
then litigants would always be able to evade the rules. Dkt. 293 The easiest answer to that logic
is the fact that Defendant Stilley could have easily prepared a motion for new trial, and a motion
for judgment as a matter of law, with briefs for each, each incorporating the other briefs and
motions as if set forth word for word.
Pleadings drafted on Trulincs allow a word count per page about twice as much as that of
a pleading drafted on word processor, in accordance with the rules. Take a look. Dkt. 454
Defendant Stilley has prepared countless pleadings on Trulincs, for himself and others, and has
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never had one stricken for length, or because they conform to virtually no court rules anywhere.
The Supreme Court has already stated the requirement that an illegal order be set aside,
giving the litigant a fresh start. As the Court explained in Armstrong v. Manzo, 380 U.S. 545,
552, 85 S. Ct. 1187, 1191, 14 L. Ed. 2d 62, 66-67 (1965):
A fundamental requirement of due process is "the opportunity to be heard." Grannis v.
Ordean, 234 U.S. 385, 394. It is an opportunity which must be granted at a
meaningful time and [****13] in a meaningful manner. The trial court could have
fully accorded this right to the petitioner only by granting his motion to set aside the
decree and consider the case anew. Only that would [***67] have wiped the slate clean.
Only that would have restored the petitioner to the position he would have occupied
had due process of law been accorded to him in the first place. His motion should
have been granted.
(Emphases added)
Applying the teachings of Armstrong v. Manzo, this Court should set aside its order
striking Dkt. 257, 258, 260, 261, and 263. The same order can allow the government a
reasonable time to respond to the motions and briefs, responding numbered paragraph by
numbered paragraph, and fully briefing the court on the issues raised therein.
Then, if the government thinks that some or all of the pleadings are too long, it can file a
motion requesting that the Court once again strike some or all of the listed pleadings. That will
give the defendants a fair chance to respond, in conformity with the requirements of due process.
The Northern District of Oklahoma has now placed the rules for criminal briefs within the
Local Criminal Rules proper. LCrR47-5. That’s all well and good, and should have been done
long ago. No litigant should pay, with years of his life, for ambiguity in local rules.
B.

Defendant was not given fair notice that his conduct may have been
construed as illegal, a clear violation of due process.

In United States v. Conley, 942 F.2d 1125, 1127-1128 (7th Cir. 1991) the Court explained:
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[**2] Under Commissioner v. Duberstein, 363 U.S. 278, 285, 4 L. Ed. 2d 1218, 80 S.
Ct. 1190 (1960), the donor's intent is the "critical consideration" in distinguishing
between gifts and income. We reverse Conley's conviction and remand with instructions
to dismiss the indictment against her because the government failed to present sufficient
evidence of Kritzik's intent regarding the money he gave her. We also reverse Harris'
conviction. The district court excluded as hearsay letters in which Kritzik wrote that he
loved Harris and enjoyed giving things to her. These letters were central to Harris' defense
that she [*1128] believed in good faith that the money she received was a nontaxable
gift, and they were not hearsay for this purpose.
We do not remand Harris' case for retrial, however, because Harris had no fair
warning that her conduct might subject her to criminal tax liability. Neither the tax
code, the Treasury Regulations, or Supreme Court or appellate cases provide a clear
answer to whether Harris owed any taxes or not. ......
(Emphasis added)
Consider the facts:
1)

The government says it is not criminal to earn income. Dkt. 42 pg. 3

2)

The government claimed not less than 6 times that Springer had earned income,
which by necessary implication means he was entitled to the money; Id. pg. 1-5

3)

Pursuant to Arkansas Rule of Professional Conduct 1.15 (Ark. R. Prof. Cond.
1.15), Stilley had a legal and ethical duty to promptly deliver any “third person
entitled to receive” such moneys, or face professional discipline. This is true
whether the money was compensation, donation, or gift.

4)

Asked if Stilley or Springer had interfered with any IRS official in the
performance of their official duties, Brian Miller, who watched the whole trial,
couldn’t think of a single name. TR 2127

5)

Stilley couldn’t file Springer’s tax return if he tried, amongst other reasons
because of the requirements of Form 56 and Form 2848.

6)

Springer answered all questions from IRS employees. TR 563; TR 2366 Without
controversy, the IRS had sufficient information from which it could have assessed
a tax, giving Springer fair notice and opportunity to litigate his contentions in a
civil proceeding.

7)

The government seized all of Springer’s financial papers, and Springer provided
answers to all questions asked such that Brian Miller was confident of his ability
to calculate the tax due. Thus Springer already provided papers and answers
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sufficient to constitute a “tax return” as defined by United States v. Stillhammer,
706 F.2d 1072, 1074-1075 (10th Cir. 1983) and United States v. Patridge, 507
F.3d 1092, 1094-1095 (7th Cir. 2007).
Springer bitterly complained that he faced a “heads I win tails you lose” proposition,
because the O’Reilly said keeping property on which Patrick Turner had a lien was theft, but
giving it back was tax evasion. Sent. TR 339
That’s the same trick bag for which Stilley is now serving 15 years in federal prison. If I
pay the money to the person entitled, in compliance with Ark. R. Prof. Cond. 1.15, I’m a
conspirator and a tax evader. If I don’t, I’m a thief, guilty of a real crime that real people
recognize as a crime and an evil deed.
At a proper time, the government should be ordered to set forth, in writing, where and
how Stilley was placed on notice that paying money to a person who allegedly “earned” the
money, is nevertheless a crime, and 2) where and how Stilley was given notice of some lawful
way, not contrary to his oath of office as an Arkansas attorney at law, to avoid criminal liability.
Anything less deprives Defendant Stilley of due process.
V.

THE INDICTMENT IN THIS CASE HAS NOT BEEN RETURNED IN OPEN
COURT; THUS THE INDICTMENT IS DUE TO BE DISMISSED.
A.

The rules require that indictments be returned in open court.

FRCrP 6(d) provides as follows:
(f) Indictment and Return. A grand jury may indict only if at least 12 jurors concur. The
grand jury—or its foreperson or deputy foreperson—must return the indictment to a
magistrate judge in open court. To avoid unnecessary cost or delay, the magistrate
judge may take the return by video teleconference from the court where the grand jury
sits. If a complaint or information is pending against the defendant and 12 jurors do not
concur in the indictment, the foreperson must promptly and in writing report the lack of
concurrence to the magistrate judge.
(Emphasis added)
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The US Supreme Court promulgated this rule because we don’t trust federal prosecutors
to carry their own indictments back to the clerk’s office and file them. Basically, it’s a matter of
“trust but verify.” Just to make sure prosecutors don’t pull any tricky stuff, have the grand jury
foreman or deputy foreman bring the indictment into open court, hand it to the magistrate, and
say the document is a true bill of indictment actually approved by the grand jury.
B.

The indictment in this case was not returned in open court.

How do we know that an indictment has been returned in open court? It is very simple.
Certainly we can’t just assume the return in open court - the very reason for a requirement of
return in open court is a well-justified lack of trust. So we have to have means of proof.
Therefore you affix the proof to the document, and file it. Here’s a copy of the indictment of
Roland Daza-Cortez, so we can see what the indictment looks like when it has been returned in
open court. This is a matter of public record, available on PACER.
Take a look at the Daza-Cortez docket sheet. It says nothing about any return in open
court. Proof of that fact is endorsed on the first page of the indictment. That’s how we know.
Take a look at the indictment in this case, Dkt. 2. There is no endorsement saying that it
was returned in open court. Now take a look at the Docket Sheet in this case. That doesn’t say
the indictment was returned in open court either. Remember, the whole point of requiring the
return in open court is to satisfy the public that the prosecutors didn’t either phony up the
indictment altogether, or embellish the words of the grand jury.
Nor is it acceptable to go outside the certified record in order to prove such a point. Ross
v. Blake, 136 S. Ct. 1850, 1862, 195 L. Ed. 2d 117, 130 (2016) (Justice Thomas, concurring in
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part and concurring in the judgment) We have a certified record in this case. Take a look at the
appellate docket, 10th Cir. 10-5057. At page 5, entry #15,3 we see that the record on appeal
consists of 7,354 pages. If the government thinks that Defendant Stilley is mistaken on this
point, they are invited to bring the Court’s attention to any and all specified pages of this 7,354
page record, that it urges as sufficient to prove a return of the indictment in open court.
Lest an accusation of hyper-technicality be made against undersigned, remember the
government objected to questions by Lindsey Springer asking about Brian Shern’s position on a
certain matter, at TR 1837. Mr. O’Reilly and the Court reminded Springer that the grand jury,
and not Brian Shern, was the source of the purported indictment.
The District Court is in accord. See Sent. TR 450:
10 One other matter should be mentioned before sentence is
11 imposed. Both of you are going to have some time, considerable
12 time to perfect your self-image as tax protestors who have been
13 persecuted and victimized by the Internal Revenue Service.
14 Before you get too far down that road, let me remind you that
15 you were indicted by a grand jury consisting of your fellow
16 citizens and not by the IRS. You were convicted by a trial
17 jury sitting in this courtroom consisting of your fellow
18 citizens and not by the IRS.
(Emphasis added)
Two matters are apropos in response to such claims. First, if the government and the
Court are to rely on the grand jury as accuser, they need to make sure they have proof in
conformity with applicable rules that the grand jury actually indicted, and the specific
accusations approved by the grand jury.
3

The docket has been modified, for the convenience of interested persons, to
include numbered links to the pleadings, orders, and other papers (not to include the full 7,354
page record) at no cost. Entries relevant to Defendant Stilley’s efforts to secure his right of
reasonable access to the courts have been highlighted in yellow.
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Second, and perhaps more importantly, if the government is so proud of the indictment,
they need to stick with it from start to finish. This they did not do. Along those lines, consider
the basic foundation of claims of tax loss from the following chart:
Tax year

08-19-09

During trial

At sentencing Sentencing
minus trial

1999

$

0.00

$

0.00

$

22,340.40

$

22,340.40

2000

$

33,777.11

$

32,979.00

$

35,400.00

$

2,421.00

2001

$

500.00

$

0.00

$

15,000.00

$

15,000.00

2002

$

0.00

$

0.00

$

12,367.20

$

12,367.20

2003

$

89,349.61

$

97,223.00

$

82,134.20

$

(15,088.80)

2004

$

0.00

$

3,854.00

$

26,010.00

$

22,156.00

2005

$

33,463.00

$

41,189.00

$

59,300.00

$

18,111.00

2006

$

0.00

$

0.00

$

39,630.00

$

39,630.00

2007

$

0.00

$

0.00

$

30,680.00

$

30,680.00

$

197,132.72

$

175,245.00

$

322,861.80

$

147,616.80

For the source of the numbers for 08-19-09 see Dkt. 130, pg. 32 and 37. Defendant
Stilley asked about the government’s conspiracy theories at page 32. At page 37 of the
document, we can see that Special Agent Brian Shern essentially considers the tax evasion
charges the substantive offenses that correlate to the conspiracy charges. This is in accord with
the indictment. At trial the government introduced Exhibit 683 into evidence. The numbers at
sentencing are derived from Sentencing Exhibits 1178 (Springer) and 1179 (Stilley).
On both Springer and Stilley, the government used “tax liability” numbers that they knew
and believed to be a pure unadulterated fraud, to “run up the score.” Their “experts” had already
calculated the actual tax losses, according to their (admittedly bogus) theories. The government
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then switched to “estimates” which by their own tacit (or open) admissions may be used only
when more accurate numbers are not available. Sent. TR 10, 189, 299, 323-324
Then they tagged each Defendant with the known fraudulent claims against the other.
CONCLUSION
Defendant respectfully submits that the pleadings and papers submitted by Defendant
Stilley satisfactorily demonstrate “extraordinary and compelling reasons,” within the meaning of
18 USCS § 3582(c)(1)(A)(i), warranting a reduction of Defendant Stilley’s sentence.
Defendant Stilley has been deprived of the process due unto him. Happily, a remedy
exists, which the US Supreme Court kindly shared with us in Armstrong v. Manzo, 380 U.S.
545, 552, 85 S. Ct. 1187, 1191, 14 L. Ed. 2d 62, 66-67 (1965). This Court can - and should - set
aside the offending orders and judgments, and give Defendant Stilley the process due. After the
process due, Defendant Stilley is confident that this Court will reduce Defendant’s sentence to
zero, for lack of a solitary count sufficient to support any punishment whatsoever.
Defendant Stilley having felt the sting of the denial of due process, has no desire to visit
the same upon his adversary. Therefore Defendant Stilley is, contemporaneously with this
pleading, submitting a proposed order through authorized channels, for the consideration of the
Court and opposing counsel. This order gives the government a full and fair chance to be heard,
in a meaningful time and a meaningful manner, concerning the allegations of this motion and
brief. Due to the extensive scope of the claims, Defendant Stilley submits that legal issues be
briefed in a reasonable and orderly manner, so as to limit the imposition upon the Court and the
parties.
Respectfully submitted,
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By:/s/ Oscar Stilley
Oscar Stilley
10600 N Highway 59
Cedarville, AR 72932-9246
479.384.2303 mobile
479.401.2615 fax
oscarstilley@gmail.com

May 12, 2021

CERTIFICATE OF SERVICE
Defendant Stilley hereby certifies that on the date stated above he electronically filed the
foregoing with the Clerk of the Court by using the CM/ECF system. Defendant Stilley is not
certain that Lindsey Springer is enrolled in CM/ECF but will ascertain that later and with
reasonable promptness make sure Lindsey Springer receives service.
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